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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on March 19, 2014 in

Conway, Arkansas.  No testimony was taken in the case.  Claimant, who according

to Commission records is pro se, failed to appear at the hearing.  Without objection,

the entire Commission file on this claim is hereby incorporated herein by reference.

The record reflects the following procedural history:

On April 23, 2013, a First Report of Injury or Illness was filed in this matter.

Therein, Claimant reported that she felt pain in her lower back while bent over,

vacuuming a customer’s vehicle, on April 13, 2013.  Respondents filed a Form AR-2

on April 22, 2013, stating that they had accepted the claim as compensable and

were paying benefits pursuant thereto, including temporary total disability benefits.
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On June 6, 2013, the Hon. Daniel Wren wrote the Commission that he was

representing Claimant.  In turn, Respondents’ counsel did so on June 12, 2013.  In

so doing, the latter wrote:  “My clients have accepted this injury (and the

corresponding claim) as compensable and, thus, have paid all appropriate benefits

to and on behalf of the Claimant.”  No Form AR-C was ever filed.  Thereafter, on

June 28, 2013, Wren (through the Hon. Laura Beth York) filed a motion to withdraw

as counsel.  The Full Commission granted the motion in an order entered on July 22,

2013.

The record reflects that no further action took place on the claim until January

27, 2014.  On that date, Respondents filed a motion to dismiss and a brief in support

thereof under Ark. Code. Ann. § 11-9-702 (Repl. 2012) and AWCC R. 099.13.

Therein, they contended that Claimant failed to respond to discovery within the

requisite period and has never requested a hearing.  I wrote Claimant on January 29,

2014, requesting a response to the motion within 15 days.  Claimant signed for the

certified letter on February 6, 2014, and the letter that was sent to her via first class

mail was not returned to the Commission.  However, no response from her was

forthcoming.  On February 14, 2014, I sent a letter to the parties, scheduling a

hearing on the motion to dismiss for March 19, 2014 at 9:00 a.m. at the Faulkner

County Courthouse, Courtroom B, in Conway.  The letter that was sent to Claimant

via first class mail was not returned to the Commission, and she signed for the

certified letter on February 18, 2014.



3Prescott - Claim No. G303067

The hearing proceeded as scheduled on March 19, 2014.  Again, Claimant

failed to appear at the hearing.  But Respondents appeared through counsel and

argued for dismissal.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

matter.

2. The parties were provided reasonable notice of the motion to dismiss and of

the hearing thereon.

3. No Form AR-C has ever been filed in connection with his matter.

4. No other document before the Commission in this matter constitutes a claim

for benefits.

5. Respondents’ motion to dismiss must be denied because no claim exists to

be subject to dismissal.

III.  DISCUSSION

AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

In turn, Ark. Code Ann. § 11-9-702(d) (Repl. 2012) provides:
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If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2012) must prove their entitlement to the relief requested–dismissal of this

matter–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

At the outset, I note that no Form AR-C has been filed in this case.  That is

the means for filing a “formal claim.”  See Yearwood v. Wal-Mart Stores, Inc., 2003

AWCC 113, Claim No. F201311 (Full Commission Opinion filed June 17, 2003).  See

also Sinclair v. Magnolia Hospital, 1998 AWCC 409, Claim No. E703502 (Full

Commission Opinion filed December 22, 1998)(a claim is “typically” filed via a Form

AR-C).  While a Form AR-1 was filed in this case, that does not suffice to instigate

a claim.  Id.

I recognize, however, that other means exist to file a claim other than a Form

AR-C.  In Downing v. Univ. of Ark., 1999 AWCC 75, Claim No. E209360 (Full

Commission Opinion filed March 16, 1999), the Commission stated:

While it appears that no court has addressed the minimum
requirements under Arkansas law to state an adequate "petition for
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review", in Cook v. Southwestern Bell Telephone Company, 21 Ark.
App. 29, 727 S.W.2d 862 (1987) the Arkansas Court of Appeals
discussed the minimum requirements necessary for correspondence
to the Commission to constitute a claim for additional compensation for
the purposes of tolling the applicable Statute of Limitations.  In that
case, the Court held that an attorney's correspondence notifying the
Commission that he has been employed to assist a claimant in
connection with unpaid benefits is sufficient to state a claim for
additional compensation where the correspondence also lists the
claimant's name, the employer's name and the WCC file number. Id.,
See also, Garrett v. Sears Roebuck and Company, 43 Ark. App. 37,
858 S.W.2d 146 (1993).  Moreover, we have interpreted Cook as
requiring that correspondence intended as a claim for additional
benefits (1) identify the claimant, (2) indicate that a compensable injury
has occurred, and (3) convey the idea that compensation is expected.

(citations omitted)

Wren’s letter of June 6, 2013 reads:

This letter is to notify you [the Clerk of the Commission] that Daniel E.
Wren of the Wren Law Firm has been retained by the above-
referenced, client/claimant to represent her in regard to an “on-the-job”
injury that she sustained on the above date.  We ask that you please
let the record reflect same.  Please direct all future correspondence to
Daniel E. Wren of the Wren Law Firm.

The third element set out in Cook, supra, is not present in the correspondence.  And

my review of the Commission’s file discloses no other document sufficient to

constitute a filing of a claim under the factors cited above.  Because no claim has

been filed, it follows that there is no claim subject to dismissal per Respondents’

motion.  The motion thus must be, and hereby is, denied.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


