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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent partial disability benefits and attorney’s fees.

At issue is the correct amount of impairment and whether or not the

respondents owe a late payment penalty on the anatomical impairment rating

pursuant to Ark. Code Ann. §11-9-519(g), §704(c)(1)(B), §11-9-102(4)(F)(ii)(a), and

Rule 34, and whether or not the claimant has sustained a loss of earning capacity

pursuant to Ark. Code Ann. §11-9-522, §11-9-505, for a scheduled injury.  In the

event of an Award, the respondents ask for an offset pursuant to §11-9-114 against

third parties and credit for over-payment of temporary total disability benefits.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

1, 2011, at which time the claimant sustained a compensable injury at a

compensation rate of $349.00/$262.00.  Medical expenses and temporary total

disability benefits (until October 1, 2012) have been paid.  The claimant has

received benefits under short and long term disability policies with Hartford.  The

claimant also receives Social Security Disability benefits.

The claimant seeks payment of an anatomical impairment rating of 55% to

the right leg that was assessed on February 14, 2013, when Dr. Young released

her. The claimant also seeks an additional impairment rating for reflex sympathetic

dystrophy (RSD).  The claimant contends that because of her age, education and

work experience, she is permanently and totally disabled, (see Tanya Owens’

rehabilitation evaluation).

Respondents No. 1 contend the healing period ended March 5, 2012, based

on Dr. Bowen’s report.  The impairment rating does not conform to the AMA

Guidelines and because the claimant sustained a scheduled injury, she is not

entitled to wage-loss.  Alternatively, in the event of an Award, the respondents are

entitled to a credit for an over-payment of temporary total disability benefits and

offset against benefits paid by third parties.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund) defers to the outcome of litigation. 
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The following was submitted without objection and comprise the evidence of

record:  the parties’ prehearing questionnaire responses and exhibits contained in

the transcript.

The claimant and her husband, who is disabled,  were the only witnesses to

testify at the hearing.  They have two children, one of whom has a brain injury. The

claimant walked with a limp and was emotionally distraught during her testimony.

The claimant, age 57 (D.O.B. April 7, 1956) has an eighth grade education.

She obtained a G.E.D. in 1995.  Her work experience includes housekeeping and

working in a cafeteria.  For the past 18-19 years she worked as a CNA for the

respondent-employer.

On May 1, 2011, the claimant fell at work, injuring her right kneecap.  Even

though the respondents held her job open for about a year, the claimant stated she

was physically unable to return to work.  She has not looked for work elsewhere.

The claimant testified that she remains symptomatic with pain and swelling

in her knee, back pain, and sleep disturbance.  Her right leg drags, causing her to

trip and fall.  She developed RSD with attendant changes in the color and

temperature of her leg.  Prolonged sitting causes her leg to go numb.  Sometimes

she uses a cane, but she did not have one at the hearing.

MEDICAL EVIDENCE

The claimant had surgery (partial patellectomy) for a comminuted transverse

patellar fracture and patella tendon repair on May 1, 2011, by Dr. Young.  She was

treated by pain management specialist,  Dr. Hardy, with medication and physical

therapy for RSD.  Numerous follow-up reports mention continuing pain and swelling

with an inability to completely flex her leg, although the degree of flexion varies in

the reports.  Dr. Boos administered a right lumbar sympathetic block in November,

2011.
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A February 9, 2012, MRI scan showed post-surgical arthritic changes,

possible tendinosis and moderate chondromalacia of the medial patellar facet.  Dr.

Young considered additional surgery in his report of February 12, 2012, and

recommended a second opinion.  On February 21, 2012, he considered another

surgery for “post-traumatic arthrosis/RSD” of the right knee but recommended a

second opinion.

In his report of March 9, 2012, Dr. Bowen  opined the claimant was not a

surgical candidate and “all proper treatment has been carried out.”  He advised the

claimant to use a TENS unit and perform home exercises.  He recorded a normal

examination with strength and stability in her knee and no evidence of a problem

with her gait.  It is, therefore,  difficult to reconcile Dr. Bowen’s report with the

treatment provided by Drs. Young, Hardy, and Boos.

When the claimant returned to Dr. Young, he also agreed that the claimant

was not a surgical candidate.

Dr. Young’s report of February 14, 2013:

She underwent fixation of her patella fracture with a
distal pole excision and repair of her patellar tendon.
She has had a long drawn out problem with a regional
pain syndrome which has significantly affected any
function to her right leg.  She essentially has developed
a nonfunctional right leg with chronic pain.  She is now
to the point where she really is [sic] maximum medical
improvement.

He assessed a rating of fifty-five percent (55%) to the lower extremity or twenty-two

percent (22%) to the body as a whole based on pages 77-78 of the Fourth Edition

of the AMA Guidelines.

VOCATIONAL REHABILITATION

Tanya Owen evaluated the claimant on August 16, 2013.  Her report is

written to address Dr. Hardy’s sedentary work recommendations, although Dr.
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Young felt the claimant was totally disabled. Opinions between Dr. Bowen and Dr.

Young are also at odds on the claimant’s ability to walk and drive. 

Ms. Owen advised that the claimant had no transferrable skills at the

sedentary work level.  And generally speaking, people with disabilities earn $6,000

less than people without disabilities.  She recommended two (2) to three (3) years

of schooling for the claimant before she would be ready to re-enter the workforce.

Although she identified several retraining courses, the salaries were not

commensurate with the claimant’s pre-injury wages. 

Ms. Owens reviewed five factors in making her assessment:

S loss of opportunity- since the claimant is limited
to sedentary duty, she has lost access to 89% of
the job titles outlines in the Dictionary of
Occupational Titles.

S loss of competitiveness- employers usually hire
non-disabled people over people with a
disability.

S decreased time in the labor market- disabled
people are not always able to work full time and
must take time off work for medical treatment.

S difference in wages for jobs- disabled people
usually earn less than non-disabled people. The
claimant was accustomed to earning $14.00 per
hour with the respondent-employer.

S Age Earning Cycle- disability leads to a faster
and earlier decline in employment.

Ms. Owens also noted the claimant had made no effort to try and return to

work, register with the Arkansas Rehabilitation Services, or look for work within her

restrictions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant sustained a compensable knee injury resulting in surgery and

RSD which now seems to be her major problem. Dr. Young considered more

surgery but changed his mind after a second opinion from Dr. Bowen.  

The parties could not stipulate to the duration of the healing period.  Dr.

Young ended the healing period on February 14, 2013, while Dr. Bowen used
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March 5, 2012, as the end date. For reasons unknown, the respondents paid

benefits until October 1, 2012.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  For a scheduled injury,

a claimant is entitled to temporary total disability compensation during the time that

the employee is within the healing period or until the employee returns to work,

whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).

The healing period continues until the employee is as far restored as the permanent

character of her injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the

healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability compensation,

regardless of physical capabilities.  Carroll General Hospital v. Green, 54 Ark. App.

102, 923 S.W.2d 878 (1996).  If the employee is unable to perform remunerative

labor with reasonable consistency and without pain and discomfort, the temporary

disability is deemed “total.”  Pyles v. Triple F. Feeds of Texas, 270 Ark. 729, 606

S.W.2d 146 (Ark. App. 1980).  The determination of the end of the healing period

and whether the claimant has made a good faith effort to “return to work” are factual

questions to be decided by the Commission.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers Cooperative v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

I find that once it was determined the claimant was not a candidate for

additional surgery, the healing period ended.  There was nothing further the doctor
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could do to improve her condition. The healing period ended March 5, 2012 and

respondents are entitled to a credit for overpayment.

The respondents challenged the fifty-five percent (55%) rating to the knee

which Dr. Young assessed but made no effort to clarify the rating thereby mitigating

damages.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant is

not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).
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Dr. Young indicated he used pages 77-78 of the Fourth Edition of the AMA

Guidelines to assess the rating but he doesn’t explain his calculations or why he

chose Table 39. Table 39 assesses muscle weakness. In the “comment” section on

page 78 of the Guides, it is noted that, “manual muscle testing is difficult to assess

because of the lower leg muscles’ limited range of motion of the ankle and toes.”

Under the “example” section on page 77, a patient with loss of half of their flexion

and extension is only rated at 8%. So it is difficult to understand how Dr. Young

arrived at the 55% rating. 

The Guides, at page 80, show the optimal knee position is 10° to 15° flexion

as measured by a goniometer. Dr. Hardy’s records (8-8, 8-25, 7-14 and 10-11) show

the claimant’s range of motion to vary between 45% with a brace to 70%.

Impairment also varies depending on the Table used:

Table

36

39

41

64

69

Page

76

77-78

78

85

56, 89 313

Range of Impairment

limp, arthritic changes 7-15%

muscle weakness 12-25%

loss of flexion 10-35%

partial patellectomy 7%

RSD

The most straight forward rating would be the 7% based on the claimant’s

surgical procedure. However, Table 64 falls under the Diagnostic Related Estimate

(DRE), the use of which is frowned upon by the Commission Crawford v. Equity, Full

Commission opinion February 3, 2006 (F005665) and Ragsdale v. LVL, Full

Commission opinion June 1, 2010 (F613850).
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Table 36, 39, and 41, all have subjective components to the rating, which

make them unreliable. All ratings are limited to the extremity with the exception of

Table 36. 

Table 36 is based on gait derangement. With the claimant’s limp and

traumatic arthritic changes, I find the claimant falls in the mild category with 7% to

the whole person.

Table 39 is based on muscle weakness which the Guides caution as difficult

to measure. I find that Table 39 is not the most reliable measurement and Dr.

Young’s 55% rating is clearly excessive.

That leaves us with Table 41 based on loss of flexion, a measurement that

varied in the medical records. A mild (less than 110°) loss of flexion is 10% and a

moderate (less than 80°) loss of flexion is rated at 20%, while a severe case (less

that 60°) begins at 35%. I find the claimant’s loss of flexion is valued at 20% to the

leg. 

RSD is a complex disorder of the sympathetic nervous system and while

chronic pain may not be considered in assessing impairment, it is a factor in

determining disability. Whitlatch v. Southland Land & Development, 84 Ark.

App.399, 141 S.W.3d 916 (2004) and Ark. Code Ann.§11-9-102

(16)(A)(ii)(Supp.2007). The claimant’s argument that RSD should be a body as a

whole rating is without merit. The claimant’s injury is limited to the lower extremity.

Because the loss of flexion varied so widely in the claimant’s examinations,

I find the only reliable table to use to rate the injury is Table 64 at page 85, entitling

the claimant to a 7% rating to the lower extremity.

The respondents contend the claimant is not entitled to wage-loss because

the claimant sustained a scheduled injury.  Under Ark. Code Ann. §11-9-521, an

injury to the knee is considered a scheduled injury at 131 weeks of benefits.  Loss
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of  two (2)  limbs  would  constitute  permanent  total  disability  under  Ark.  Code

Ann. §11-9-519.

Under Ark. Code Ann. §11-9-102, disability is defined as the incapacity to

earn, in the same or any other employment, the wages which the employee was

receiving at the time of the compensable injury.

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  Factors to be considered in assessing wage-loss

include the claimant’s age, education, work experience, and other matters which

may reasonably be expected to affect the worker’s future earning capacity, such as

motivation, post-injury income, bona fide job offers, misconduct, credibility, or

voluntary termination.  Ark. Code Ann. §11-9-522, Glass v. Edens, 233 Ark. 786,

346 S.W.2d 685 (1961), City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984), Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990),

and Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Following the vocational experts’ advice, even if the claimant completed

retraining, she would then be in her sixties looking for work, without any experience,

at wages that did not pay as much as her CNA job. Therefore, I find that despite her

scheduled injury, the claimant is permanently and totally disabled, McDonald v.

Bateville Poultry Equipment, 90 Ark. App. 435, 206 S.W.3d 908 (2005).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 1, 2011, at which time the claimant sustained
a compensable injury at a compensation rate of
$349.00/$262.00.  Medical expenses and temporary total
disability benefits (until October 1, 2012) have been paid.  The
claimant has received benefits under short and long term
disability policies with Hartford.  The claimant also receives
Social Security Disability benefits.

2. The claimant’s healing period ended March 5, 2012 when Dr.
Bowen determined she was not a good candidate for additional
surgery. The respondents are entitled to a credit for an
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overpayment of benefits, from March 5, 2012 to October 1,
2012.

3. The claimant has proven by a preponderance of the evidence
of record that she is entitled to a rating of 7% based on Table
64, page 85 of the AMA Guidelines for a partial patellectomy.

4. The claimant has proven by a preponderance of the credible
evidence of record that the injury is the major cause of her
disability. Based on her age, lack of transferrable skills, and
chronic pain I find the claimant is permanently and totally
disabled.

5. The respondents are not entitled to a offset against Hartford as
the claimant paid for this policy, (see claimant’s response to
the Prehearing Questionnaire).

6. The rating was assessed on February 14, 2013. The
respondents objected to  the rating but made no effort to clarify
the rating even though it was obvious the claimant would be
entitled to some Permanent Partial Disability benefits after
surgery. Accordingly, the respondent’s owe the claimant a late
payment penalty of 18% pursuant to Ark. Code Ann.§11-9-802.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

8. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann.§11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of  Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann.§11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-



-12-PRATT – G103594

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark.App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


