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Hearing before Administrative Law Judge Barbara Webb on June 18, 2014, in
Monticello, Drew County, Arkansas.  

The claimant was represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Mr. Guy Alton Wade, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 18, 2014, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on April 29, 2014. The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the April 29, 2014  Pre-hearing Order is made a part of the hearing record

as Commission Exhibit No. 1.  By agreement of the parties, the stipulations as

submitted by the parties in the Pre-hearing Order as amended on the record are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

10, 2010, when the claimant sustained a compensable low back

injury.

3. The claimant earned an average weekly wage of $551.00 which

would entitle her to a temporary total disability rate of $367.00 per

week.

4. This case has been the subject of a prior hearing and Opinion filed

June 6, 2011, by this Administrative Law Judge.

5. The claimant has been assigned an 8% impairment rating, which has

been accepted and paid.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to wage loss benefits.

2.  Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the June 18, 2014 hearing,

consisting of the testimony of Virginia Phillips, Heather Taylor, and all documentary

evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order dated April 29,

2014); Claimant’s Exhibit 1 (Medical Records with Index);Respondents’ Exhibit 1

(Miscellaneous Documentation); and Respondents’ Exhibit 2 (Deposition of Virginia

Phillips - retained in the Commission file). 
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 FACTUAL BACKGROUND

Virginia Phillips is fifty-one (51) years old.  She completed the twelfth grade

and one year of vocational school in nursing.  She received her Licensed Practical

Nurse license in 2002 from SAU in Camden, Arkansas.  She is married and has

three children.  She previously worked in a yarn factory, a fast-food restaurant, and

in nursing homes as the Activity Director, a Restorative Aide, and a CNA.  She

began working for the Bradley County Medical Center in October of 2006, as an

LPN.  Her job duties included providing total care to patients, including assisting the

patients in getting in and out of bed, repositioning the patients, and taking their vital

signs.  Her shifts were twelve hours long.    

On April 10, 2010, she injured her low back while working at the hospital.

She was transferring a man from a bed to the stretcher.  She saw him falling off the

stretcher and put her right hip against him to keep him from falling.  The claim was

originally denied but was determined to be a compensable injury after a hearing in

the case.  She ultimately had surgery performed by Dr. Adametz.  He performed a

hemilaminotomy and discectomy at L5-S1.  She initially thought the surgery was

successful.  She returned to work and was taking steroid shots.  She explained that

the first shots helped but the last shot didn’t do anything.  She continued to have

pain come up from her right foot through her leg into her lower back on the right

side.  She was referred to Dr. Bruffett who did not recommend surgery.  She

continued to treat with Dr. Sprinkle and Dr. Pennington.  She explained that her

doctor recommended that she work an eight hour shift and she was so excited that
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she bought new scrubs and a back brace.  She explained that she met the Director

of Nursing, floor administrator, and the Administrator of the hospital.  She was told

that she had to work a twelve hour shift.  She begged them for a job, but they

refused to give her an eight hour shift.  She was contacted by Marcia in Human

Resources and told that if she couldn’t work a twelve hour shift, she would be

terminated.  She explained that she didn’t understand because they had let her

work an eight hour shift previously.  

Phillips testified that her back had gotten worse.  She cannot sit or stand for

long periods of time.  She explained that her pain was periodic at first but is now

constant.  She can drive two miles into town, but cannot drive 15 miles without

severe pain.  Phillips testified that prior to the injury, she could drive to Little Rock

and other places.  Her husband does the housework because she can no longer

sweep.  She can no longer go to basketball or football games or movies without

severe pain.  She cannot pick up her nine month old grandchild or take her to the

park.  She attends church but her husband has seen her crying at  home due to the

pain if she sits or stays too long.  

Phillips described a normal day consists of getting up and having breakfast.

She does the back exercises, reads, and watches TV.  She then lays down for rest.

She gets back up and walks for a little exercise.  She goes to Bible Study.  Her

husband helps her at the grocery store.

After she was terminated, Phillips was offered a job at Monticello Nursing

Home as a LPN.  She accepted the job and explained that it would have been “the
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best job” for her because there were only 50 patients with three nurses and six or

seven aides.  However, she explained that she could not do the job functions

without pain.  She initially thought it was the drive to Monticello so she had someone

drive her to the job the next day.  But she still couldn’t do the job.  Phillips explained

that her mother was so proud of her getting a nursing license and Phillips found it

hard to accept that she could no longer work.   

Phillips testified that she was taking Tramadol for back pain and Neurontin

for nerve pain in her right hip.  She also takes Tylenol 3 for muscle spasms on an

as needed basis.  She testified that she cannot drive the long distance to Pine Bluff

or El Dorado.  She does not believe she can do any work as an LPN.  She could

take vital signs but could not turn a patient.  

Phillips testified that she could not do the job in Pine Bluff because she

couldn’t drive that far.  She could not perform the job functions required at the LPN

job with DHS in Warren.  She could not do any of the available jobs in El Dorado

because she couldn’t drive that far and would not be able to sit or stand when she

got there.  She did not contact Drew Memorial because she knew that Drew

required more work than a nursing home.  

Phillips explained that she had to have stents put in her heart.  She also has

allergies and sinus issues.  She suffers from anxiety problems.  She applied for

social security but withdrew her application when she went to the nursing home.

After she concluded that she couldn’t do the work at the nursing home, she

reapplied for social security and was awarded benefits. 
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On cross-examination, Phillips testified that she had very good grades in her

nursing program.  She can type and use a computer.  She planned activities for the

residents of the nursing home as Activity Director.  She made yarn at Burlington.

She assisted residents in their exercise as a Restorative Aide.  She did in-home

patient care including cooking, bathing, and cleaning.  As an LPN, she did vitals,

catheters, and checked oxygen.  She was also required to document her care.  She

has a valid driver’s license.    

She was diagnosed with arthritis in her knee in 2005.  She agreed that Dr.

Sprinkle and Dr. Bruffett had released her to go back to work with the only

restriction of an eight hour work day.  She went back to work and worked for a

period of time.  She turned patients and walked patients to the bathroom.  She

provided personal care and handled their medications, catheters, and IV’s.  She

also stocked the medicine room.  She was terminated in March of 2012 because

she was told not to work a twelve hour shift by her doctors.  She looked for other

work.  She has had CPR training and her LPN license is current.  

She has not seen Dr. Bruffett or Dr. Sprinkle since the 8 hour restriction. She

has seen Dr. Pennington in connection with a social security evaluation and Dr.

Scott Davis in connection with heart problems.  She began having heart problems

in August of 2013 and underwent heart surgery.  She was released to return to work

by Dr. Sprinkle on June 19, 2012, without lifting restrictions, but she explained that

she doesn’t lift unless she wants to be in severe pain.  In November of 2013, she

had no restrictions of lifting, climbing, stooping or bending.  She was walking for
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exercise.  At that time, she testified in her deposition that she was able to drive

around Monticello and Warren and to Fordyce and other communities.  She met

with Heather Taylor on May 7, 2014.  She tried to go to work at a nursing home but

was unable to do the work.  She explained that she discussed RN training with

Taylor.   She received lists of jobs from Taylor but did not apply because she could

not perform the job duties or drive the distance required to get to the job.  She

denied telling Taylor that she didn’t want to work, but rather told Taylor that she was

unable to work.  She explained that her mind told her to work but her body was not

able to work.  She thought her back was getting better in November of 2013, but her

back has gotten worse.  

Phillips testified that she considered RN school, but her husband told her she

couldn’t do the clinical requirements.  She underwent a functional capacity

evaluation which released her to medium duty.  She considered the type of work

required of a LPN as heavy duty.  She explained that the injections kept her working

in November of 2013.   

Phillips returned to work after her initial surgery in 2010 until March of 2012.

She worked eight hour shifts.  She did not work from March 2012 until August of

2013 because she thought they would hire her back.  She tried working for a

nursing home at the end of 2013 but was only able to work two days.  She met with

Taylor in May of 2014.  She did not pursue the LPN job at Practice Plus in Warren

because she did not think that she could do the job since she could not sit or stand

for long periods of time.  
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Heather Taylor testified that she has been a certified rehabilitation counselor

for 17 years.  She explained that she evaluates people with on the job injuries or

long term disabilities to determine what, if anything, the individual can do from a

future employment standpoint.  She met with Phillips and completed a vocational

evaluation on May 7, 2014.  She reviewed her medical records, her deposition, and

her functional capacity evaluation.  She noted that Phillips had been released to

medium-duty, which would be lifting up to 50 pounds and restricted by her doctors

to an eight-hour work shift.  She was released by Dr. Sprinkle without any lifting

restrictions.  Phillips told her that she could not walk or stand for long periods of time

and that she had constant pain in her low back and down her right leg.  Phillips told

her that she had gone to work for a nursing home in Monticello after she left her

employment in March of 2012.  She recalled that she had only worked a couple of

days and that they would not agree to the eight hour shift.  Phillips told her that she

would like to return back to work as an LPN and also expressed interest in an RN

program.  Taylor provided Phillips a list of jobs.  Phillips indicated to Taylor that she

did not drive long distances without assistance.  When she left their meeting,

Phillips wanted to discuss her job options with her husband.  When Taylor spoke

with her after she talked with her husband, Phillips stated that she didn’t think that

she could work.  Although Taylor offered her interview skills training and job search

assistance, Phillips told her that she didn’t think she could work.  Taylor testified that

she believed that there was work available that Phillips could do based on her

education, experience, and past work.  She also believed the jobs were within her
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work restrictions.  She continued to send letters with other positions, but Phillips did

not contact her for any assistance.  She did not observe any overt signs of physical

discomfort in her meeting, but did note that Phillips remained seated during the one

hour meeting and alternated positions a couple of times.   Taylor testified that based

on her evaluation, including Phillip’s testimony at the hearing, it was still her opinion

that there were jobs available where Phillips could earn similar wages to what she

earned at the hospital at the time of her work injury.  

On cross-examination, Taylor testified that a LPN job is classified by the

Department of Labor as medium work with lifting of up to 50 pounds on an

occasional basis.  She agreed that the average weight of a patient exceeds 50

pounds but explained that there is usually more than one person helping the patient

in a hospital.   She was aware of the eight-hour work restriction placed on the

claimant by some of her doctors.  She did not ask her how far she could drive.

Taylor testified that LPN’s could work on medications unless there were side effects

that required a waiver from the physician.  Taylor testified that Phillips told her that

she did not continue at the nursing home because they would not allow her to work

an eight hour shift.  She did not tell her that she was physically unable to perform

the job.  Phillips told her that she loved nursing and would like to be able to go back

to work as an LPN.  She was not aware until her follow-up call that Phillips told her

that she didn’t think she could work.   She was not aware until Phillip’s testimony at

the hearing that Phillips could not do the job duties of an LPN.  She testified that the

job opportunities she provided were within the restrictions of the objective medical
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records and that Phillip’s subjective personal opinion varied significantly from the

restrictions in the objective medical records.

Phillips testified on rebuttal.  She testified that the job at the Monticello

nursing home was an eight hour shift from 2:00 until 10:00.  She testified that the

Warren Nursing Home had a twelve hour shift.  She explained that she did not tell

Taylor that it was a twelve hour shift and that Taylor must have misunderstood and

confused it with the hospital. 

The medical records reflect that the claimant initially sought treatment with

her family physician, Dr. Kerry Pennington, on April 14, 2010.  She was given

medications.  She presented to the emergency room at Bradley County Medical

Center on April 18, 2010, with complaints of lower back pain radiating down the right

leg “for last three days”, but “worse today.”   The notes say there was no injury.  Her

diagnosis was sciatica.  She was prescribed Toradol, Celestone, Stadol, and

Phenergan.  On April 19, 2010, Phillips returned to Dr. Pennington for a follow-up

evaluation.  She told him that she developed discomfort in her right lower back while

helping pick up a patient and transfer him at work.  The pain has progressed.  She

did not report the injury as a work problem.  She denied any previous history of back

problems.  X-rays of the lumbar spine and right hip revealed L5-S1 narrowing with

loss of normal curve compatible with spasm.  She was assessed with degenerative

joint disease with spasm and lumbar disc disease of the lumbar spine with

degenerative joint disease of the right hip.  Pennington changed her medications
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and took her off work for two days.  On April 23, 2010, Phillips presented to the

emergency room for a drug screen with complaints of leg pain.

Phillips was referred for an MRI of the lumbar spine on April 26, 2010.  She

complained of increasing pain in the right hip down to the foot causing it to be

painful to walk with numbness in her foot.  Pennington noted that Phillips was in

significant distress and crying with pain.  She was admitted to the hospital for pain

control.  On April 27, 2010, Pennington noted that the MRI revealed a large central

and right sided disc extrusion with the compression of the neural foramina and the

nerve roots.  She was referred to Dr. Adametz.  On April 27, 2010, she was

evaluated by Dr. Adametz.  He referred her to outpatient physical therapy and

prescribed an epidural steroid injection with possible surgery.  She underwent the

epidural injection on May 3, 2010, and began physical therapy.  On May 18, 2010,

she discontinued therapy and was scheduled for surgery.  On May 20, 2010, she

underwent a right L5-S1 hemilaminotomy and discectomy.  On June 14, 2010, she

presented to the emergency room with complaints of pain and swelling in her right

thigh.  X-rays revealed no mass or cyst.  She was diagnosed with a probable lipoma

on her right hip and given medications.  On June 18, 2010, she returned to Dr.

Adametz for a post surgical evaluation.  He noted that she should remain off work

for an additional month.  On July 16, 2010, Phillips returned to Adametz for a follow-

up evaluation.  Due to her continued complaints of pain, he recommended another

MRI.  On July 23, 2010, Adametz reviewed the results of the MRI with Phillips.  He

explained that the herniation has been removed, but there was scar tissue and a
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little bulge of the disc at L5-S1.  He did not recommend additional surgery, but

prescribed another epidural steroid injection.  He noted that she would be off work

until July 2, 2010.  On July 29, 2010, she underwent the second steroid injection.

On August 5, 2010, Phillips returned to the emergency room with complaints

that she felt pain in her back when she was carrying a dining tray down the hall and

bent over to set it down.  She was wearing a back brace at the time.  It was noted

that she would be on workers’ compensation through August 27, 2010, per Risk

Management.  Phillips was sent home and released to return to work on August 6,

2010.  She was scheduled to see Dr. Pennington on August 6, 2010.  On August

6, 2010, Pennington prescribed two weeks of moist heat treatment, ultrasound, and

massage therapy.  On August 12, 2010, Phillips returned to the emergency room

with complaints of back pain.  She was taken off work through August 27, 2010.  On

August 23, 2010, Phillips was sent to physical therapy for an additional two weeks

of moist heat treatment and massage therapy.  On December 19, 2010, she

returned to the emergency room with complaints of back pain.  She was given a

tramadol injection.  On December 21, 2010, she was treated by Dr. Pennington.

She was released to return to work on December 22, 2010, with restrictions of no

more than eight hours of work per shift for one month.

She continued to treat with Dr. Sprinkle, Dr. Pennington,  and Dr. Bruffett for

follow-up care, including pain management.  She was referred by Dr. Bruffett for a

functional capacity evaluation.  She underwent the functional capacity evaluation

on July 11, 2013.  The Evaluation concluded that Phillips demonstrated the ability
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to work at a medium level with occasional lifting up to 50 pounds and frequent lifting

up to 20 pounds. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

10, 2010, when the claimant sustained a compensable low back

injury.

3. The claimant earned an average weekly wage of $551.00 which

would entitle her to a temporary total disability rate of $367.00 per

week.

4. This case has been the subject of a prior hearing and Opinion filed

June 6, 2011, by this Administrative Law Judge.

5. The claimant has been assigned an 8% impairment rating, which has

been accepted and paid. 

6. The claimant has proven by a preponderance of the evidence that she

is entitled to  wage loss benefits of 20%.

7. Respondents have controverted the compensability of this claim.

Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.
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8. All other issues are reserved.

 DISCUSSION

The claimant contends that on April 10, 2010, she sustained a compensable

injury to her low back in the course and scope of employment.  Respondents denied

her claim and it was litigated and determined that claimant did have a compensable

lumbar injury.  Claimant underwent an L5-S1 hemilaminotomy and discectomy then

was ultimately released with an 8% impairment rating.  Claimant was given

permanent restrictions and was ultimately terminated.  As such claimant contends

she is entitled to wage loss benefits and that her attorney is entitled to attorney’s

fees.

The respondents contend that the claimant is not entitled to any additional

benefits and/or permanent partial disability benefits in excess of the 8% permanent

partial disability rating. 

I. WAGE LOSS

On April 10, 2010, the claimant sustained a compensable injury to her low

back in the course and scope of her employment.  The Respondents initially denied

accepted the claimant’s back injury as compensable.  The claim was the subject of

a prior hearing and determination that the claimant did have a compensable lumbar

injury.  She underwent surgery and was awarded temporary total disability benefits.

She was paid permanent partial disability benefits based on the assigned

anatomical impairment rating of 8%.  The claimant now contends that she is entitled

to wage loss benefits.  
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The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability benefit in

excess of permanent physical impairment, a claimant must first prove, by a

preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 
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The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276

(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable injury

to earn, in the same or any other employment, the wages which the employee was

receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.
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In the present case, the claimant testified that her inability to stand and sit for

long periods of time and continued back pain effectively rendered her unable to

continue her work as a LPN.   

In the instant case, the claimant was returned to work with the restriction of

an eight hour work shift.  However, the Bradley County Medical Center terminated

the claimant in March of 2012, when she would not return to her regular twelve hour

work shift.     The claimant testified that she attempted to return to work in late 2013,

but was unable to work an eight hour shift as a LPN in a nursing home in Monticello.

However, the medical evidence demonstrates that the claimant could return to an

eight hour per day job in a medium classification.  The testimony establishes that

since her termination from the Bradley County Medical Center with the exception of

the two day job at the nursing home,  no efforts have been made by Phillips to locate

suitable jobs or education/retraining programs that might facilitate or expedite her

return to the work force.  In addition, she has demonstrated transferable skills, both

educational and vocational, which could be used in other occupations. 

In the instant case, the preponderance of the evidence demonstrates that

claimant has established that she is entitled to wage-loss disability.  The claimant is

52 years of age.  She graduated high school and South Arkansas University.  She

is currently a Licensed Practical Nurse.  However the evidence clearly demonstrates

that the claimant is not able to return to her full duties in her prior occupation as a

LPN in light of the physical activity required.  While there is  no medical evidence to

support the contention that  the claimant is totally unable to work, she has not been
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able to engage in some  physical activities that she could perform prior to her injury.

The preponderance of the evidence demonstrates that the claimant has reached

maximum medical improvement  and is capable of performing medium duty work.

At the time of her injury, the claimant was working twelve hour shifts and earning an

average weekly wage of $551.00.   In light of her physical restrictions and her

restriction to work an eight hour shift, it is likely that she will no longer be able to work

as a LPN.  In addition, the salary range for the jobs that she would likely be able to

perform begin about 10.00 per hour.  After considering the claimant’s age, education,

work experience, and the totality of the medical evidence relating to her back injury,

I find that the claimant has proven that she is entitled to wage loss disability benefits

as a result of her compensable back injury over and above her physical permanent

impairment in the amount of 20%.  

II. CONTROVERSION AND ATTORNEY’S FEES

 Based on my review of the evidence in this case, I find that respondents have fully

controverted claimant’s entitlement to wage loss benefits.  I find that the claimant’s

attorney is entitled to a twenty-five percent (25%) statutory attorney’s fee on the

indemnity benefits awarded to the claimant as a result of the findings herein, one-

half of the fee to be paid by the claimant and one-half of the fee to be paid by the

respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).
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AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


