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STATEMENT OF THE CASE

On April 17, 2014, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on January 6, 2014.  A prehearing order entered on

January 9, 2014 pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the issues and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on January 3, 2012, when

Claimant sustained a compensable injury to his lumbar spine.
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3. Claimant’s average weekly wage of $939.20 entitles him to the maximum

compensation rates, $584.00/$438.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to his cervical spine.

2. When did Claimant provide notice of his alleged cervical injury?

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

Following an amendment at the hearing by Claimant, the respective contentions of

the parties read:

Claimant:

1. Claimant contends that he sustained a work injury on January 3, 2012.

2. Although Mr. Paul’s initial symptoms were more severe with regard to his low

back, on February 3, 2012, at his first visit to the neurosurgeon, Dr. Scott

Schlesinger, he complained of numbness in his left thumb and awakening

at night due to pain/ numbness in his hand.  The injury was accepted as a

compensable low back injury.  Mr. Paul was treated conservatively by Dr.
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Schlesinger without improvement.  Eventually, Mr. Paul was treated

surgically for his low back injury by Dr. Wayne Bruffett.

3. On December 3, 2012, Dr. Bruffett also examined Mr. Paul’s upper motor

neurons and discovered that they were compromised.  A cervical MRI

revealed that Mr. Paul had an extruded disk at C5-6.  In his office visit of

July 24, 2013, Dr. Bruffett gave the opinion that Mr. Paul’s cervical injury was

one that occurred at the time of the work injury, but presented in an unusual

fashion in that it did not manifest as standard radiculopathy down his arms,

but that the extrusion pressed upon his spinal cord which progressed without

pain, but by then was causing “worrisome progressive neurologic decline.”

Specifically, Dr. Bruffett was concerned that this injury was causing an

abnormal gait pattern which may become permanent and that something

needed to be done soon to halt that progression.

4. On September 20, 2013, Dr. Bruffett noted that Mr. Paul’s abnormal gait

pattern had progressed and again expressed concern that if something was

not done to stop this, that it would become permanent.  Dr. Bruffett

attempted to authorize immediate treatment of Mr. Paul with the adjuster, but

was unsuccessful and, therefore, went ahead and treated him surgically on

an emergency basis.

5. During the surgery on September 20, 2013, Dr. Bruffett noted that there was

extrusion of the disk material into the spinal canal and free fragments, which

are consistent with a traumatic injury.
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6. Claimant contends that he should be awarded additional medical treatment

in the form of the cervical surgery and all related therapies.  These benefits

should be awarded even if they were not authorized medical treatment

because they were performed on an emergency basis.

Respondents:

1. Respondents contend that all appropriate benefits are being paid associated

with Claimant’s lumbar spine injury.

2. Respondents contend that Claimant did not suffer a compensable cervical

spine injury on January 3, 2012, and that they failed to get notice of any

alleged injury until December 3, 2012, in the event compensability is found.

3. Respondents also contend the claimant is under a child support obligation

which will be taken into consideration with regard to any indemnity benefits

paid to him.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to his cervical spine.

4. Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical

treatment, temporary total disability benefits and a controverted attorney’s

fee, and when did he provide notice of his alleged injury–are moot and will

not be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his spouse, Tonya Paul.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

three index pages and 121 numbered pages thereafter; Claimant’s Exhibit 2, another

compilation of his medical records, consisting of one index page and 13 numbered pages

thereafter; Respondent’s Exhibit 1, another compilation of Claimant’s medical records,

consisting of two index pages and 40 numbered pages thereafter; Respondents’ Exhibit

2, non-medical records including his child support information from the State of New

Jersey, his First Report of Injury and Form AR-N, consisting of one index page and 10

pages thereafter; and Respondents’ Exhibit 3, Claimant’s records from Faulkenberry

Chiropractic Clinic, consisting of three pages.
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Adjudication

A. Compensability

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to his lumbar spine on January 3, 2012.  In the instant action, he has alleged that he

sustained a compensable injury to his cervical spine in the same specific incident.

Respondents, in turn, have contended that such is not the case.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant testified that he was an over-the-road truck driver for 17 years.

The job required not only that he drive the truck, but that he raise and lower the tandems

on the trailer, crawl under the rig at times, and unload the trailer on occasion.  He stated

that he never had a physical problems in performing these tasks.

On the date at issue, January 3, 2012, he was employed by Respondent Conley

Transport II (“Conley”) as a driver.  Asked what happened that day, he related:

We had ran into a snowstorm out on the turnpike in Pennsylvania, and we
had to pull off the road because there was accidents happening around us.
So we safely got off the road into a rest area and we slept for about five
hours.  And I got up and I looked into the mirrors and seen everybody parked
in all kind of cockeyed behind us.  So I said, “Well, better get out and go
check and make sure nobody is going to be there when we pull out; we’re
going to hit somebody with our tail swing.”  So I got–I’d stepped out the
passenger door and stepped on the running board and there was about five
inches of snow there; could not see the running board plate.  And as I went
to go put my other foot out I slipped off the truck and went right–hit the steps,
slid down the steps all the way to the ground.

He described landing, “butt first,” on the ground–which he said was covered with fluffy

snow.  Claimant felt pain, but did not believe that he was seriously injured.  He and his

wife, Tonya Paul–the other driver of the truck–departed.
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Not until the next morning did his pain become severe.  At that time, he went to the

hospital in Council Bluffs, Iowa.  When asked if he complained of neck pain or numbness

or tingling into his arms, Claimant replied:  “Not at that time.”  When Claimant later saw Dr.

Koch in Searcy, he informed him that his “whole entire back was hurting.”  But again, he

did not mention anything related to his neck.

He was referred to Dr. Scott Schlesinger.  Claimant’s testimony was that he told the

doctor on February 3, 2012 that he had numbness “in my fingers.”  He also told him that

he was having pain and numbness in his hands that keeping him up at night:  “Sometimes

at night I’d wake up ‘cause I can’t feel my hand.”  Claimant stated that during their first visit,

Schlesinger did not spent more than 10 minutes with him.  The doctor did not treat his

neck, but instead focused on his back and referred him for lumbar epidural steroid

injections.  On March 6, 2012, Claimant returned to Dr. Schlesinger and again stated that

he was having pain and numbness in his hands.

On December 3, 2012, Claimant went to see Dr. Wayne Bruffett.  Claimant stated

that Bruffett spent a substantial time with him.  In the course of the examination, the doctor

performed the Hoffman’s test on him.  Asked to describe the progression of his cervical

symptoms after his work-related fall, Claimant stated:

The decreasing of it was pretty traumatic.  It started out slow and as it got on
closer towards the end of the year it just got really bad . . . I couldn’t–I had
to sit there and concentrate on my leg to make my leg pick up and move.  I
couldn’t just–it wouldn’t just do it by itself . . . I mean, I was walking like I
was–had muscular dystrophy or something like that.

Claimant related that he also had a “bad gait.”  Eventually, he underwent emergency

cervical surgery.  This came about because he sought emergency treatment at St. Vincent

Infirmary because his symptoms worsened to the point where “I thought I was heading for
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a wheelchair.”  Dr. Bruffett operated on him the same day, September 20, 2013.

Questioned if he had any improvement thereafter, Claimant responded:  “A little bit.  Not

much . . . I’m still dragging that right leg.”

Shown Respondents’ Exhibit 3, Claimant admitted that they were the records of his

visits to Dr. Melissa Faulkenberry, a chiropractor.  He began seeing her on December 10,

2002; and as the notes reflect, he continued to do so until May 12, 2009.  Asked why he

treated with her, Claimant responded:  “Cosmetic adjustment because I slept wrong, was

a little stiff and everything.”  His neck complaints during this period were simply “[s]tiffness

from sleeping wrong.”  He admitted having neck pain and stiffness during this period.  He

added that Dr. Faulkenberry’s adjustments helped him.  Claimant denied seeing

Faulkenberry or anyone else about his neck between May 12, 2009 and January 3, 2012.

He also denied having any problems such as numbness, tingling, or weakness in his hands

and arms prior to January 3, 2012.  But shown Faulkenberry’s records, he did not dispute

that he told her in 2009 that he had a loss of grip in his hands.  He added that he never

sought treatment for this prior to the work-related incident, and that it never prevented him

from working.  On cross-examination, the following exchange took place:

Q. So, Mr. Paul, you will agree with me that there are documents, several
documents directly referencing neck pain and documents referencing
decreased grip strength?

A. I agree with you.

Q. Then your testimony that you had no prior neck problems and you
never had problems in your hands wouldn’t necessarily be true, would
it?

A. Well, according to the paperwork, yes.
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Q. Okay.  Now you will agree with me that before Dr. Bruffett’s visit
December–I think December 3, 2012, the judge isn’t going to see any
specific mention of neck pain anywhere in the medical records, is he?

A. Yes.

Q. Okay.  I assume if you had a report referencing neck pain it would be
in your exhibit packet, wouldn’t it?

A. Yes.

Q. Okay.  Now when I talked to you at your deposition you told me
specifically that the first mention of neck pain for you came when you
set foot in Dr. Bruffett’s office.  Are you changing your testimony
today?

A. No, sir.

Notwithstanding this, he maintained that he would defer to Dr. Bruffett on this matter.

Claimant admitted that when he first treated following the fall, at the hospital in Iowa,

he specifically denied injuring his neck.  The following exchange took place:

Q. All right.  Now you aren’t–the surgery that Dr. Bruffett ended up
performing on you dealt with a herniated disk causing cord
compression.  You’ll agree with that?

A. Yes.

Q. All right.  You’re not telling the judge that you were there in the ER
with a bulging disk pressing on your cord with absolutely no symptoms
in your neck?  You’re not telling him that, are you?

A. No.

Claimant denied that the medical personnel in Iowa examined his neck.  But he conceded

that he did not recall this, and that they may have asked him if it hurt to move his neck.  He

added that he was focused on his back issue.

Similarly, when Claimant treated with Dr. Schlesinger, he did not indicate the

presence of neck pain.  Presented with a drawing of the human body, Claimant did not



Paul - Claim No. G200192 11

indicate on it that he was experiencing any neck problems; nor did he do so on the medical

history questionnaire.  While he told Schlesinger that he was having hand symptoms, he

also related in his medical history that he had arthritis in both hands.

According to Claimant, he did not recall striking his head or neck on anything in the

January 2012 fall.  However, his lower back had bruising and discoloration where it struck

the step.  The following exchange took place on cross-examination:

Q. All right.  And in fact, you told me [in the deposition] that you had no
idea how you would’ve injured your neck in this accident.  Correct?

A. That’s correct.  I did tell you that.

He agreed that, as reflected in Schlesinger’s records, he suffered a fall on July 1, 2012.

On that occasion, he fell on his hip.  The following exchange occurred:

Q. In fact, when I asked you about accidents or incidents around the time
of the onset of this neck pain you mentioned two other falls as well.
Correct?

A. Yes.

Q. All right.  Now you talked upon direct about your leg issues and
difficulty walking.  Are you maintaining that your leg difficulties have
something to do with your neck injury?

A. I couldn’t tell you that.

Q. You don’t know one way or the other?

A. No, sir.

Shown his Form AR-N, dated January 14, 2012, Claimant agreed that thereon, he

mentioned only his lower back being injured.  He also admitted that in the early stages of

his claim, he made no mention of neck involvement.
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Called by Claimant, his wife, Tonya Paul, testified that they have been together

since late 2010 or early 2011.  They were team drivers for Conley, beginning in June or

July of 2011.  She denied that he ever complained of neck pain or numbness or tingling

in his hands prior to January 3, 2012.  Before the incident at issue, he was very active.

Thereafter, he “[v]ery rapidly started declining.”  He began having trouble getting up.  She

agreed, however, that he also has a lumbar condition, and that her assessment of his

condition was not necessarily tied to his cervical condition.  Mrs. Paul testified that her

husband is the type of person who would tell treating personnel what was going on with

him.

Medical Records.  The medical records of Claimant contained in Claimant’s Exhibits

1-2 and Respondents’ Exhibits 1 and 3 reflect the following:

The records of Dr. Melissa Faulkenberry that are in evidence reflect that Claimant

presented to her in 2003 with neck pain.  On February 1, 2007, he had sharp neck pain

and was noted to have a normal gait.  At a point in his treatment with her, Claimant

represented that he had suffered a loss of grip in his hands.

Claimant presented to Alegent Health/Mercy Hospital on January 4, 2012 for lower

back pain and tenderness due to a fall off his truck.  He denied having any head or neck

pain, and he was found normal range of his motion in his neck, with no tenderness and no

pain with range of motion.  The head was atraumatic.  The examination of his upper

extremity was normal, and he was noted to have a normal gait.  He was assessed as

having back pain, was discharged, and was instructed that he had no restrictions on

head/neck movements.



Paul - Claim No. G200192 13

On January 10, 2012, Claimant went to Dr. C.W. Koch and complained of an injury

to his back after slipping off the running board on his truck in icy conditions in

Pennsylvania.  He stated that his “legs feel weak and give way.”  In this appointment and

in his follow-up appointments on January 17 and 31, 2012, he mentioned no neck or upper

extremity symptoms.  When Claimant went to physical therapy on January 23, 2012, he

mentioned having only lower back symptoms.

Claimant first went to Dr. Schlesinger on February 3, 2012.  He listed his main

problem as “Lower Back Pain Pain [sic] going into legs to knees” caused by a work-related

injury on January 3, 2012.  Asked on the patient questionnaire to describe his current

symptoms, he responded:

Lower Back Pain/getting sharp pain in top of thighs/down side of thighs to
knee/sharp pain in lower back if leaning back or laying down trying to sit up.
Sharp pain in lower back if coughing, twisting to right or left.  Trying to stand
after sitting can’t straighten up all the way.  Can’t lift feet to knee h[e]ight.
Had major spasms–still get some.

Given a diagram of the human body from three angles, Claimant was directed to indicate

where he was having pain and numbness.  He did not indicate that he was having

symptoms in his neck or upper extremities, but only in his back and lower extremities.

Nonetheless, he later wrote that he has numbness in his “left thumb [and] sometimes legs.”

Claimant also wrote that he has arthritis in his hands.  On another form, Claimant checked

a box that indicated that he awakens at night due to pain/numbness in his hand; but he did

not check the boxes indicating that he has pain in his hands or tingling/numbness in them.

Dr. Schlesinger, in reviewing his symptoms, wrote that Claimant has “awakening at night

due to pain and numbness in his hands.”  In examining Claimant, Schlesinger wrote:  “No

Hoffman’s sign bilaterally . . . No clonus bilaterally . . . Gait:  Within normal limits.”  The
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doctor assessed him as having a lumbar issue and recommended conservative treatment

in the form of, inter alia, epidural steroid injections.  No cervical findings were noted.

In Claimant’s return visits to Dr. Schlesinger on March 6, 2012 and August 7, 2012,

he was again noted to have a normal gait, and no clonus or Hoffman’s sign bilaterally.  On

the latter date, Claimant reported that had suffered a fall on July 1, 2012 “that caused him

to have worsening lower back pain and right hip pain.”  Again, however, no cervical

symptoms were noted.  The physical therapy progress note for June 27, 2012 reflects that

Claimant was presenting only with lower back pain that was going into his left hip.  A

whole-body bone scan on September 5, 2012 showed only mild degenerative changes in

the shoulders and knees.

On November 8, 2012, Claimant returned to Dr. Koch, complaining of left hip pain

and asking for pain medication.  The note reads:

[Claimant] comes in saying today that Dr. Schlesinger’s office wouldn’t give
him pain medications, [W]orkman’s Comp is sending him to an orthopedist,
who he is to see.  He is out of his pain medications.  [S]ad story.  Somewhat
suspicious.  Called Dr. Schlesinger’s office.  Patient was given Norco No. 40
with 2 refills in September and given Norco No. 40 with 2 refills on October
15th[.]  [S]uspect he is shopping for pain medications.  [W]ill not give any pain
medications today or ever.

On December 3, 2012, Claimant saw Dr. Bruffett for the first time.  Asked to circle

the problematic areas of his body, he circled the words “Back,” “Buttock,” and “Legs”; but

he did not circle “Neck,” “Arm” or “Hand.”  He circled that he has “Weakness” and

“Numbness”; but in the margin of the form, he wrote:  “Legs go to sleep easy.”  His hands

and upper extremities were not mentioned.  In the pain drawing, he only referenced

symptoms in his back and lower extremities.  Dr. Bruffett’s report states that Claimant

“walks with an antalgic gait pattern,” that “[h]e has probably 4-5 beats of clonus in his right



Paul - Claim No. G200192 15

lower extremity and to a lesser extent in the left,” and that “[h]e has positive Hoffmann

signs.”  The doctor wrote:

I think Mr. Paul needs an MRI of his cervical and thoracic spine because of
his abnormal neurologic examination.  I reviewed the prior notes, and it
appears to me that he had a normal neurologic examination by Dr.
Schlesinger’s for upper motor neuron signs, but it is certainly abnormal
today.  I think this needs to be investigated.

After a cervical MRI was conducted on January 28, 2013 for “[n]ontraumatic neck

pain,” he was found to have straightening of the normal lordotic curvature and high-grade

spinal canal stenosis at C5-6 related to short pedicles and extrusion; and spinal cord

impingement and possible myelomalacia.

Bruffett on January 28, 2013 stated that the cervical MRI was recommended

because “[w]hen I examined him, I thought he had a very abnormal neurologic examination

with clonus bilaterally and positive Hoffmann signs.  The doctor added:  “His MRI scans

were reviewed.  In the cervical spine he has a disc herniation at C5-6 with cord

compression and myelomalacia.  This looks very tight.  I suspect this is a cause of his

upper motor neuron signs.”  His causation opinion reads:  “I would say with a reasonable

degree of medical certainty that the [cervical] findings here are related to his work injury.”

Dr. Bruffett recommended surgical procedures on both Claimant’s cervical and lumbar

spines; but he felt that the cervical procedure should come first because of the cord

compression and abnormal neurological examination.

Claimant returned to Dr. Bruffett on March 25, 2013.  The doctor wrote:

Mr. Paul got hurt at work in January of 2012.  He had extensive nonoperative
treatments by Dr. Schlesinger.  I do not have all of my old notes here in front
of me, but I think I saw him as an IME.  He had an abnormal neurologic
examination, and I ordered an MRI scan of his cervical spine, which revealed
a broad disc herniation with stenosis and maybe some degree of
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myelomalacia at C5-6.  Although he desired surgery for his lumbar condition,
I felt that his cervical condition probably took precedence.  He states in his
history that he had some numbness and tingling in his hands and arms
at the time of his accident, and he feels like this is documented in Dr.
Schlesinger’s notes.  I reviewed Dr. Schlesinger’s notes today, although not
all of them.  On the February 3rd note, there is some mention of numbness
in the hands at night in the review of systems section.  I do not know if Mr.
Paul documented upper extremity numbness and tingling at the time of
his accident or not on any of the paperwork or questionnaires or forms,
or whatever.  I put in a request for an anterior cervical decompression for
him at C5-6, but his insurance company has said that the only thing covered
by his work injury and his subsequent insurance is his lumbar condition.

. . .

There is no change in his neurologic status.  He continues to have several
beats of clonus bilaterally and bilateral Hoffmann signs.  There is no change
in his motor or sensory examination.

. . .

I have told him if he has documentation on his initial injury report that
he had upper extremity numbness and tingling then his condition in the
cervical spine could be related more to his work injury.  I looked
through the paperwork that he filled out upon coming to his first visit
here, and I do not see any evidence of that, but that was a little further
down the road.

(Emphasis added)  As of April 29, 2013, his clonus and Hoffman’s tests were still positive.

On May 28, 2013, Dr. Bruffett performed a hemilaminectomy, facetectomy and

fusion at L4-5 and L5-S1.  In seeing him for his lumbar condition on July 24, 2013, the

doctor wrote:  “What has progressed is his abnormal gait pattern.  He is having more and

more trouble walking.  He tends to drag his feet.  He asked me to watch him walk today.”

Again, Bruffett found “several beats of clonus in his lower extremities” and “bilateral

Hoffmann signs.”  He also noted that Claimant “has a more obvious myelopathic gait
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pattern now.”  The doctor wrote that Claimant was “becoming more and more symptomatic

from [the cervical herniation at C5-6].”  The report also reads:

PLAN:
I had another detailed visit with Mr. Paul and his wife.  We reviewed the
documentation of his work injury that I have here.

In talking with him about his history, he had no abnormal gait pattern prior to
this accident.  Although his initial complaints were more in his back and pain
into his legs, I think now that that situation has been more definitely treated
his cervical condition is becoming more manifest.  I am afraid he sustained
a disc herniation at the time of his work injury that just has not manifested as
standard radiculopathy down his arms.  It is something that has pushed on
his spinal cord and caused an abnormal neurologic exam, and now this is
progressive despite pain.  He just does not have pain from this, but he has
a worrisome progressive neurologic decline.

Based on his history of his injury and his history of how active he was prior
to this accident, I would say with a reasonable degree of medical certainty
now that Mr. Paul injured his neck at the time of his work injury on January
3, 2012, along with his lumbar injury that has previously been documented.

He sustained a herniated disc at C5-6, apparently, that has been progressive
with regards to compression of his spinal cord, although he, unfortunately,
has not had a significant amount of pain to complain about with this.  This is
not the best analogy, but I almost look at this as a “silent killer.”  I am afraid
without a surgical decompression Mr. Paul is going to, unfortunately,
experience progression of this myelopathy.  I have told him that the gait
pattern that he has now may be permanent despite our treatments.  I am
hopeful that we can resolve this, but the only thing that is going to help it is
decompression of his cervical spine.  This needs to be done soon to try to
halt this progression.  He would need an anterior cervical decompression
and fusion at C5-6.  I will do whatever I can to expedite this process.

I am going to put in a request for an anterior cervical decompression and
fusion at C5-6 in the hope that we can get this resolved.

The record of Claimant’s September 20, 2013 visit with Dr. Bruffett was the same

as their July 24, 2013 visit.  On that occasion, Claimant had presented to the emergency

room with neck pain “from the last few weeks.”  The emergency room record states that

Claimant “denies specific injury.”
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Bruffett on September 20 proceeded with surgery and performed an anterior cervical

decompression at C5-6 with interbody fusion.  The pre and post-operative diagnoses were

(1) herniated nucleus pulposus, C5-6, and (2) cervical stenosis with myelopathy.  The

operative notes read in pertinent part:  “There was extrusion of herniated disk material

consistent with a traumatic injury into the spinal canal causing spinal cord [unreadable]

decompress the spinal cord.”  (Emphasis added)  The operative report reads in pertinent

part:

INDICATIONS:’
Mr. Paul is a 48-year-old gentleman who got hurt at work, I guess about a
year and a half ago.  He had treatments extensively with Dr. Schlesinger and
really did not get much better.  I was asked to see him, and his primary
complaint was his lumbar spine at that time.  This was worked up and treated
surgically, but he has always had some complaints of neck issues, and he
seems to have had a neurologic exam which is now progressive.  I has [sic]
got marked myelopathy.  When I saw him in the office I told him he needed
surgery for this disk herniation causing spinal cord compression and
stenosis.  He desired this.  Worker’s comp denied him.  We attempted to put
this through again and I even spoke with, I believe, an adjuster and just told
him my reasoning behind this.  I feel like he sustained a disk herniation when
he got hurt at work, but it slowly was compressing on his spinal cord without
really causing radicular symptoms.  He ultimately has developed progressive
myelopathy which is now manifest.  They still would not support him in this
and cover this.  Therefore, he came to the emergency room today and was
complaining of worsening symptoms.  I just asked that he be sent up to
preop so I could address his problem surgically.

I saw him in the preop area, and he said that his walking had worsened.  I
did not get him up and walk him in preop.  He did have a few beats of clonus
and positive Hoffman signs with some brisk reflexes.  His MRI was from
January, but we really did not have the luxury of getting an up-to-date study.
I just told him I would take out the disk and decompress the spinal cord in
hopes that maybe he will regain some function he has lost.  However, the
main goal I guess is to prevent this from progressing and getting worse.
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When Claimant returned to Dr. Bruffett on October 2, 2013, the doctor wrote that

Claimant’s “neurologic examination seems improved.  He seems to be walking a bit better.”

X-rays showed the instrumentation and bone graft to be in good position.

Bruffett on November 13, 2013 wrote that Claimant returned to him and presented

with increasing back pain.  He was walking with a flexed posture and using a cane, but had

no frank neurological deficits.  On January 6, 2014, the doctor stated that Claimant “has

ongoing cervical issues,” that he “continues to walk with a wide-spaced myelopathic gait

pattern,” and “still has some clonus in his lower extremities and positive Hoffmann signs

bilaterally.”  He added:

I think he is going to need to apply for Social Security disability.  I just think
his combination  of problems in the cervical and lumbar spine are going to
make it unable for him to return to any type of gainful employment.  He is
likely to continue to be myelopathic to some degree forever, unfortunately.

Bruffett recommended that Claimant undergo another cervical MRI.  On February 3, 2014,

the doctor saw Claimant again and noted that “[h]e continues to have some clonus and

walks with a myelopathic gait pattern.”  He advised Claimant “to avoid bed rest longer than

3 days, proceed to ambulation, and continue normal activities as tolerated.”

Respondents’ co-counsel on December 17, 2013 wrote Dr. Schlesinger:

I have reviewed your records regarding treatment of [Claimant] for his work-
related low back injury of 1/3/12.  Mr. Paul is not [sic-presumably counsel
meant to write “now”] indicating that he suffered a cervical spine injury in
addition to a lumbar spine injury on 1/3/12.  I did not see any indication in
any of your medical records indicating complaints of a cervical spine injury,
nor do your records appear to document any neurological deficits associated
with the cervical spine.  Will you please look back through your records and
see if you have any indication in your records that Mr. Paul was complaining
of any problems associated with his cervical spine during the history of your
treatment with him?  Additionally, please advise whether any of your
numerous exams of him indicated any objective findings of a cervical spine
injury.
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Schlesinger responded on December 18, 2013:

I received a request from [Respondents’ counsel’s law firm] regarding any
records indicating injury to Mr. Ernest Paul’s cervical spine.  I have review[ed]
my records from his initial consult on 2/3/2012 through 2012 treatment.  They
reveal no indicating of cervical complaints [Schlesinger did not answer the
second question].

Discussion.  Clearly, Claimant has shown that he has objective findings of a cervical

condition, in the forms of cervical herniation at C5-6 diagnosed via MRI and surgery and

the reversal of normal cervical lordotic curvature.  See Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167 (2000) (straightening of the lordotic curvature is an objective

finding).  He has also established that he has suffered physical harm to his body that

required medical services.

But as for proving the remaining elements of compensability–that his neck condition

arose out of and in the course of his employment and was caused by a specific incident

identifiable by time and place of occurrence–he has fallen short.

On January 3, 2012, Claimant slipped and fell from his truck, landing on his bottom

on fluffy snow.  His back struck the steps of the truck on the way down; and, as the parties

have conceded, he suffered a compensable injury to his lumbar spine as a result.  In his

testimony, however, he stated that he did not strike his head or neck in any respect.  He

readily conceded that he could not explain how he could have sustained a cervical spine

injury in that incident.  Claimant admitted that he made no complaints of neck pain until he

first saw Dr. Bruffett on December 3, 2012–11 months after the work-related fall.  But

Bruffett’s records of that date are silent concerning this.  The first reference to neck pain
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post-incident that is in the records before me is in a radiologist report dated January 28,

2013.

The first reference to any physician even suspecting that something was amiss in

Claimant’s cervical spine was his first visit with Dr. Bruffett.  On that occasion, Claimant

presented with an antalgic gait, and positive results on his clonus and Hoffman’s tests.

The cervical MRI report on January 28, 2013–over one year after the incident at issue–is

when the herniation at C5-6 and the reversal of normal lordotic curvature was discovered.

These are the first instances in the record of objective findings of the cervical condition.

His September 2013 cervical herniation confirmed the existence of the herniation.

If the above were the only evidence in support of Claimant’s cervical claim,

compensability would be very questionable in light of the nature of the fall and how remote

chronologically his symptoms and findings are from the fall.  But Claimant has also offered

the causation opinions of Dr. Bruffett.  In evaluating these opinions, I am mindful that the

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Also, in Cooper v. Textron, 2005 AWCC 31, Claim

No. F213354 (Full Commission Opinion filed February 14, 2005), the Commission

addressed the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words “within a reasonable degree of medical certainty” even be used by the
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doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

In the first opinion, dated January 28, 2013, Claimant discussed the cervical MRI

findings, stated that he “suspect[ed] this is a cause of his upper motor neuron signs,” and

added:  “I would say with a reasonable degree of medical certainty that the [cervical]

findings here are related to his work injury.”  But based on a lack of a stated basis for the

opinion, along with that discussed infra in the context of the other two opinions, I cannot

credit this.

Bruffett gave his second causation opinion on March 25, 2013–which, again, has

been quoted above in toto.  He wrote:  “I have told [Claimant] if he has documentation on

his initial injury report that he had upper extremity numbness and tingling then his condition

in the cervical spine could be related more to his work injury.”  I credit this, but note that

Claimant’s initial injury report in Iowa reflects that the examination of his upper extremities

was normal.

The doctor’s final, most extensive causation opinion came on July 24, 2013.

Although quoted in its entirety above, it reads in pertinent part:

Although his initial complaints were more in his back and pain into his legs,
I think now that that situation has been more definitely treated his cervical
condition is becoming more manifest.  I am afraid he sustained a disc
herniation at the time of his work injury that just has not manifested as
standard radiculopathy down his arms.  It is something that has pushed
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on his spinal cord and caused an abnormal neurologic exam, and now
this is progressive despite pain.  He just does not have pain from this, but he
has a worrisome progressive neurologic decline.

Based on his history of his injury and his history of how active he was
prior to this accident, I would say with a reasonable degree of medical
certainty now that Mr. Paul injured his neck at the time of his work
injury on January 3, 2012, along with his lumbar injury that has
previously been documented.

He sustained a herniated disc at C5-6, apparently, that has been progressive
with regards to compression of his spinal cord, although he, unfortunately,
has not had a significant amount of pain to complain about with this.  This
is not the best analogy, but I almost look at this as a “silent killer.”

Dr. Bruffett has noted that Claimant has not had, for whatever reason, a significant

amount of pain and upper extremity symptoms in connection with this condition.  This is

certainly true, as evidence by the absence of references to pain prior to January 2013 and

little if any reference to any upper extremity numbness and tingling–and certainly not any

references in his initial treatment records.  But the doctor, as shown above, has never

departed from his belief that if Claimant sustained his cervical injury on January 3, 2012,

it would have manifested itself immediately thereafter neurologically.  Dr. Bruffett first

suspected the condition when he saw Claimant on December 3, 2012 and noted that he

walked with an antalgic gait.  He again highlighted this on July 24, 2013.  But the medical

records before me show that December 3, 2012 was the first time Claimant presented with

anything other than a normal gait.  His gait was noted to be within normal limits during

medical examinations that took place on January 4, 2012; February 3, 2012; March 6,

2012; and August 7, 2012.  Bruffett has also focused on the abnormal neurological findings

based on his administration of the clonus and Hoffman’s tests.  But on the February, March

and August dates cited above, Dr. Schlesinger used these tests when examining Claimant
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and found them to be normal.  Simply put, Claimant had no abnormal neurological

examinations prior to his first visit with Dr. Bruffett 11 months after the work-related fall;

his examinations prior to that time had been normal, which goes against Dr. Bruffett’s

stated position.  He wrote on March 25, 2013 that he “reviewed Dr. Schlesinger’s notes

today, although not all of them.”  There is no indication that Bruffett in rendering the above

opinion was aware that until December 3, 2012, his gait, clonus and Hoffman’s had all

been exclusively normal.  Finally, an exchange that took place during the hearing bears

repeating:

Q. In fact, when I asked you about accidents or incidents around the time
of the onset of this neck pain [which he testified was December 3,
2012] you mentioned two other falls as well.  Correct?

A. Yes.

The parties did not dwell further into this matter at the hearing, but it is concerning.

Nothing in the hearing record reflects that Dr. Bruffett was made aware that Claimant had

suffered two falls around the time that he first presented with an altered gait and positive

clonus and Hoffman’s findings.  This alone calls his opinion into question; and in light all

of the above, I cannot credit Dr. Bruffett’s July 24, 2013 causation opinion.

In light of the foregoing, only through speculation and conjecture can I find that

Claimant has met his burden of proof in causally relating his cervical spine condition to the

incident that took place on January 3, 2012.  But this cannot be a substitute for evidence.

See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  In

sum, I cannot find that he has proven by a preponderance of the evidence that he

sustained a compensable injury to his cervical spine.
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B. Balance of Issues

Because of the above finding, the remaining issues–whether Claimant is entitled to

reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee, and when did he provide notice of his alleged injury–are moot

and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

initial claim for benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


