
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F504733

DAVID PYLE, EMPLOYEE CLAIMANT

WOODFIELD, INC., EMPLOYER RESPONDENT NO. 1

ARKANSAS TRUCKING ASSOCIATION 

SELF-INSURERS FUND,

INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED APRIL 15, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in El Dorado, Union County, Arkansas.

Claimant was represented by HONORABLE GREGORY R. GILES, Attorney
at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID SIMMONS, and
waived appearance.

STATEMENT OF THE CASE

On January 21, 2014, the above captioned claim came on for a hearing

in El Dorado, Arkansas.  A prehearing conference was conducted in this

matter on October 24, 2013, and a Prehearing Order was filed on October 25,

2014.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

Pursuant to the Prehearing Order, the parties stipulated to the following,
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prior to the January 21, 2014, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including May 4, 2005.

3) On May 4, 2005, the claimant sustained compensable injuries to
his low back and left knee.  

4) Claimant’s compensation rates are $466.00 per week for
temporary total disability and $350.00 per week for permanent
partial disability.

5) Claimant has been assigned a 5% permanent partial impairment
rating to the body as a whole which has been accepted and paid
by the respondent/carrier.

6) The May 1, 2007, Opinion affirmed and adopted by the Full
Commission on Jun 16, 2008, and the Arkansas Court of
Appeals’ Opinion on April 8, 2009, are res judicata and the law
of the case.

7) The parties agreed to reserve the issue of Second Injury Fund
liability and wage loss, and any contentions or issues the
possibility of permanent and total disability until the outstanding
issues of TTD and maximum medical improvement dates and
medical treatment are addressed.

At the January 21, 2014, full hearing, the parties agreed to add the

following stipulations:

1) The Form N was provided to the claimant at least as of April 19,
2011.

2) The claimant did sign the Form N and was aware of the change
of physician rules.

3) The authorized treating physicians for the claimant’s back
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treatment were Drs. Lipke and Kravetz.

4) No change of physician order has been entered in this matter.

5) Dr. Fred Murphy provided medical management for the claimant
at the referral of Dr. Lipke, so any treatment that Dr. Murphy
would have provided was only to be for medications.

6) The parties agreed to reserve the issues outlined in the
October 25, 2013, Prehearing Order found herein as
Commission Exhibit 1, as well as any and all other outstanding
issues.  (T. p. 7, lines 14-24)

7) The parties agreed to reserve any and all issues related to
permanency that may or may not have flowed from the surgery
Dr. Saer performed on the claimant.

At the full hearing, the parties agreed the sole issue to be determined

would be whether the medical treatment after April 19, 2011, to present was

authorized or unauthorized with the exception of the medication management

from Dr. Murphy.  (T. p. 7, lines 7-14)

At the full hearing, the claimant contended that Dr. Lipke had been an

authorized treating physician.  The claimant contended that Dr. Lipke

determined he was at maximum medical improvement and released him in

2009 except for the purposes of sending him to Dr. Murphy for medication

management.  The issue after April 19, 2011, once the clarity of the Form N

came into view, is whether or not Mr. Pyle went and incurred treatment with

Dr. Saer for a discogram and, subsequently surgery, and whether that was

authorized or unauthorized care.  Claimant contends that the treatment from
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Dr. Saer was referred by Dr. Murphy, and although acknowledging his

authorized care was for medication management, he had deemed it

appropriate and referred the claimant to Dr. Saer for a discogram and,

ultimately surgery.  For that purpose, the claimant contends it was authorized

treatment.  (T. pp. 8-9, lines 11-25 & 1-3)

At the full hearing, the respondents contended that any treatment after

April 19, 2011, would have been unauthorized.  Respondents contend they

made it clear on April 19, 2011, that the authorized treating physicians for this

injury were Drs. Lipke and Kravetz.  Respondents contended that on page

125 of the Claimant’s Exhibit 1, Dr. Lipke did write Mr. Giles and indicate he

thought it would be something that could be done as far as medical

management through Dr. Murphy.  Respondents contend that Dr. Murphy’s

sole purpose should have only been medical management and he shouldn’t

have been taking over care and certainly that was unauthorized and that the

claimant went off on his own to get the treatment with Dr. Saer, including the

surgery.  (T. p. 9, lines 9-23)

DISCUSSION

This matter was submitted for adjudication on the very narrow issue of

whether the claimant’s medical treatment after April 19, 2011, was authorized

or unauthorized medical treatment, with the exception of the medication

management from Dr. Fred Murphy.  A review of the record shows that the
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claimant’s authorized treating physicians prior to April 19, 2011, and on

April 19, 2011, were Drs. Kravetz and Lipke.  Dr. Lipke in his December 31,

2009, report stated that the claimant requested to have his internist, Dr. Fred

Murphy, manage his medications.  Dr. Lipke in his December 31, 2009, report

indicated he had no problem with Dr. Murphy managing the claimant’s

medications if it was “suitable with Dr. Murphy and his worker’s compensation

carrier.”  (Jt. Ex. 4, page 125)

The medical records show the claimant did in fact see Dr. Murphy for

medication management for almost two years.  After treating the claimant for

medication management for a considerable period of time, the claimant was

eventually seen by Dr. Ted Saer on November 13, 2012, “at the request of Dr.

Murphy.”  (Jt. Ex. 4, p. 212)  After treating with Dr. Saer from November 13,

2012, through January 2013, Dr. Saer ultimately recommended and

performed surgery on the claimant’s back on January 21, 2013.  Dr. Saer’s

Operative Report found at Joint Exhibit 4, page 224, states that Dr. Saer

performed the following procedure:  “1.  Posterior spinal fusion/transforaminal

lumbar interbody fusion, L4-5.  2.  Posterior stabilization, L4-5, with Expedium

(DePuy) instrumentation.  3.  9 mm Curve interbody fusion cage.  4.  Right

posterior iliac crest graft.”  (Jt. Ex. 4, p. 224)

The sole issue is whether the medical treatment the claimant received

after April 19, 2011, was authorized or unauthorized.  Primarily, the medical



DAVID PYLE - F504733 -6-

services in question are those which were provided by Dr. Saer, including the

surgery performed by Dr. Saer on the claimant on January 21, 2013.  The

employer has the right to select the initial treating physician.  Ark. Code Ann.

§ 11-9-514(a)(3)(A)(i).  However, an employee may request a one time

change of physician.  Ark. Code Ann. § 11-9-514(a)(2)(A), (a)(3)(A)(ii), (iii).

When a claimant seeks a change of physician, he or she must petition the

Commission for approval.  Stephenson v. Tyson Foods, Inc., 70 Ark. App.

265, 19 S.W.3d 36.  Treatment or services furnished or prescribed by any

physician other than the ones selected according to the change of physician

rules, except for emergency treatment, shall be at the claimant’s expense.

Ark. Code Ann. § 11-9-514(b).  Arkansas Code Annotated § 11-9-514 (Repl.

2002) provides:  

(c)(1)  After being notified of an injury, the employer or insurance
carrier shall deliver to the employee, in person or by certified or
registered mail, return receipt requested, a copy of a notice,
approved or prescribed by the commission, which explains the
employee’s rights and responsibilities concerning change of
physician.
(2)  If, after notice of injury, the employee is not furnished a copy
of the notice, the change of physician rules do not apply.
(3)  Any unauthorized medical expense incurred after the
employee has received a copy of the notice shall not be the
responsibility of the employer.

In the case at hand, the parties’ stipulation at the January 21, 2014, full

hearing virtually settles the issue itself.  At the January 21, 2014, full hearing,

the parties stipulated, “No change of physician order has been entered in this
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matter and, finally, Dr. Fred Murphy provided medical management for the

claimant at the referral of Dr. Lipke, so any treatment that Dr. Murphy would

have provided was only to be for medications.”  (Emphasis added)  (T. p. 6,

lines 16-21)  The parties stipulated that the only authorization Dr. Murphy had

was to provide medication management for the claimant and not to refer the

claimant for surgical evaluations.  The fact that Dr. Murphy was only to provide

the claimant with medication management and not for diagnostic tests or other

surgical evaluations is further driven home in the February 16, 2010,

respondent counsel’s letter to claimant’s counsel which states, “I thought Dr.

Murphy was to be the claimant’s medication management doctor, not

someone who’s going to refer him out for diagnostic tests.”  (Jt. Ex. 4, p.

151A)  Respondent counsel’s February 16, 2010, letter made it clear to the

claimant that Dr. Murphy was solely to be providing the claimant with

medication management and that any other actions on the part of Dr. Murphy

would be unauthorized.  Dr. Lipke’s December 31, 2009, letter also indicates

his referral to Dr. Murphy would be to “manage his medications.”  (Jt. Ex. 4,

p. 125)  The parties also stipulated the claimant was provided a Form N at

least as of April 19, 2011.

The parties’ own stipulation states that Dr. Murphy’s treatment was

“only” for medication management.  The documents found in the record also

clearly show the claimant and his counsel were on notice by the respondents
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that any referrals by Dr. Murphy would be unauthorized.  (Jt. Ex. 4, p. 151A)

Based on the evidence now before the Commission, I find that the claimant

has failed to establish by a preponderance of the evidence that his treatment

after April 19, 2011, was authorized, with the exception of the medication

management provided by Dr. Murphy.  Based on the foregoing, I find that

when the claimant was directed by Dr. Murphy to see Dr. Saer, this did not

constitute a valid referral within the claimant’s authorized chain of referral, as

a result I am compelled to find that the treatment from Dr. Saer and any

treatment the claimant received after April 19, 2011, with the exception of

medication management from Dr. Murphy, was not authorized medical

treatment.  Therefore, the medical treatment of record provided by Dr. Saer

and any treatment after April 19, 2011, with the exception of medication

management provided by Dr. Murphy, is not the responsibility of the

respondents.  Said treatment shall be at the claimant’s expense pursuant to

Ark. Code Ann. § 11-9-514(b).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On the basis of the record as a whole, I make the following findings of

fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The employee/employer/carrier relationship existed at all relevant
times, including May 4, 2005.
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3) The stipulations outlined herein and recited by the parties at the
January 21, 2014, full hearing, are reasonable and are hereby
accepted as fact.

4) The medical treatment received by the claimant after April 19,
2011, with the exception of medication management provided by
Dr. Murphy, was not authorized.  Therefore, this treatment is not
the responsibility of the respondents.

ORDER

The medical treatment from April 19, 2011, to present was unauthorized

with the exception of the medication management from Dr. Murphy.

Therefore, with the exception of the medication management provided by Dr.

Murphy, the medical treatment received by the claimant after April 19, 2011,

is not the responsibility of the respondents.  

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


