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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G204524

MALINDA PIERCE, 
EMPLOYEE CLAIMANT

ST. VINCENT HEALTH SYSTEM,
EMPLOYER,                                             RESPONDENTS 
                                                                  
SEDGWICK CLAIMS MANAGEMENT SERVICES,                            
INSURANCE CARRIER/TPA                                 RESPONDENTS 
         

OPINION FILED JUNE 6, 2014 

A hearing was held before Administrative Law Judge Chandra L.
Black, in Little Rock, Pulaski County, Arkansas.

The Claimant was represented by The Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.      

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little  Rock, Arkansas.
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 17,

2014, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on January 27, 2014.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the prehearing order, or at the start of 

the hearing.  I hereby accepted the following stipulations: 

 1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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     2.  The employee-employer-insurance carrier relationship

existed on May 9, 2012, at which time the claimant sustained a

compensable back injury.

3.  Her compensation rates are $584 and $438.  

4.  This current claim for additional benefits has been

controverted by respondents.  

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  A permanent anatomical impairment for the claimant’s back

injury.  

     2.  Wage-loss disability.  

3.  An attorney’s fee.

The documentary evidence submitted in this case consists of

the hearing transcript of March 17, 2014, and the documents

contained therein.            

     The following witness testified at the hearing: the

claimant. 

                           DISCUSSION

      At the time of the hearing, the claimant was 54 years old. 

She is a high school graduate.  The claimant has an associate’s

degree in the Science of Nursing, and is a registered nurse(RN). 

She verified that she did not obtain her Bachelor’s degree in
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nursing.  

     The claimant testified that for the first few years after

leaving high school, she was a housewife/mother, and when her

youngest child entered kindergarten, she started back to college

to further her education.  After the claimant obtained her

Associate’s degree, she began working as an RN floor nurse.  The

claimant testified that she has worked labor and delivery,

pediatrics, newborn nursery, and then she did “med surg.” 

Following this, the claimant did home health and worked as a

“psych nurse.”  According to the claimant, she was a DON over a

nursing home that was all “psych.”  The claimant also worked as a

nurse for a neurosurgeon.  She testified that she ran his clinics

and did everything for him.  

     In addition, the claimant has worked at Little Rock

Community Mental Health Center as a psych nurse for a number of

years, plus she ran free clinics for them.  The claimant

testified that she has been employed by St. Vincent’s twice.  She 

worked for St. Vincent the first time in 2005, as an ortho/neuro,

charge nurse.  In this position, the claimant ran the unit and

she assisted the nurse when they needed help.  This employment

ended in 2007.

     The claimant returned to work for the respondent-employer in

2010.  She worked as a floor nurse for a short period of time.

Once a position became available for a physician care
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coordinator, the claimant applied for this position, and became

the supervisor over that unit.  According to the claimant, this

work was very fast.  They processed 18 to 22 discharges, and 25

to 28 surgeries would come in.  The claimant testified that she

took patients, did reports, and kept up with different reports

and turned them in to the company.  If necessary, if there was a

code or anything, she would run the code.  The claimant also

assessed every patient on the floor.  If a family member had

concerns, the claimant had to talk to them and work out whatever

they were upset about.  The claimant was performing this job when 

her May of 2012, injury occurred.  

     At the time of her injury, the claimant was making $34 an

hour, and she worked 36 hours a week.  The claimant sometimes

worked additional hours.  However, her average weekly wage was

$1,039 each week at time of her injury.  

     She verified that she took some leave time in 2011 before

her injury due to bronchitis and a bad cough.  She testified that

new surgery patients and family members kind of frown on you

coughing and while taking care of them.  As a result, the

claimant took some time off to get over that condition, and

during this time she found out that she had asthma.  Once she got

her asthma under control she returned to work.  

     The claimant admitted that prior to her May 9, 2012 injury,

she had experienced some pain and problems with her back a couple
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of times.  She explained:

A If I lifted a patient wrong or something I would strain
my back.  One time my washer went out and it was filled
with blue jeans, which are really heavy, and so I was
trying to get the blue jeans out of the washer and put
them in a basket and I wasn’t really thinking except to
get them up because there was water everywhere, and
when I jerked that up, I strained my back.

Q And when did that occur?

A That was in 2007.

Q Did you miss any time from work for that? 

A No, ma’am, it was on my days off.

Q Okay.  Did you have a full recovery?

A Yes, ma’am.

Q Did you have any pain going down your legs with that
incident?

A No, ma’am.

Q Okay.  I show that you filed a workers’ comp claim
about 2002 when lifting a patient, is that correct?

A That’s correct.

Q Did you have any pain going down your legs at that
time?

A Yes, ma’am.

Q Did you get a full duty release?

A Yes, ma’am.

Q And you went back to work?

A Yes, ma’am.

Q Any other problems?

A No, ma’am.
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Q Had you ever had pain going down your legs before?

A No, ma’am.

     Under further questioning, the claimant gave a brief

explanation of what happened on May 9, 2012.  Specifically, the

claimant testified:

A One of the techs was coming to me since I was a charge
nurse to let me know that she needed help getting a
patient into a wheelchair.  And I knew the patient, she
was elderly, but she had knee surgery and she had been
walking up and down the halls.  She was fine or we
wouldn’t be discharging her.
     So I said, well, the techs were tied and I said,
“I’ll help you.” So me and the tech went in there and
we were assisting her up, which she stood up fine.  We
pivoted and was going to put her into the wheelchair,
and when we pivoted and started that motion she just
went dead weight on us, and so it pulled me and the
tech.  And I looked at the tech and I said, “Control
her.”  I said, “Just get her back on bed.”
     So we lifted her up and got her back on the bed
and I looked at the tech and said, “That’s it.”  My
back was hurting.  I had the pain down my leg and my
toes were tingling.

Q Which leg?

A Right leg.

Q And did you report it that day?

A Yes, ma’am, immediately.

Q Okay.  What happened after you reported it?

A My unit manager told me to go down to the ER, so the
tech that I was helping put me in the wheelchair and
took me down to the ER.

     The claimant admitted that the respondent-insurance carrier

accepted that she sustained a low back injury, and has paid for

her medical treatment.  She verified that she underwent an MRI
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that showed cystic dilation of the right S-1 nerve root sleeve. 

Respondents sent the claimant to Dr. Carle, and he ordered

physical therapy treatment, which was done.  The claimant denied

that this treatment helped.  She verified that she had an

EMG/NVC, which is the nerve conduction study, and it showed some

right L5 radiculopathy.              

     She was sent to Dr. Sprinkle for some recommended epidural

steroid injections, which did not help.  The claimant admitted

that she underwent a driving test, and it was determined that she

should have some adaptive driving equipment.  However, the

claimant verified that the respondent insurance-carrier has

refused to pay for this equipment. 

     Upon further questioning, the claimant testified:

     Q Okay.  After the driving test Shy Cox sent you to       
     Doctor Judy White Johnson for a psych test, do you      
     remember that?

A Yes, ma’am.

Q Tell me about that visit with Doctor Johnson.

A That was awful, very unprofessional.  I was there in
her office talking to her maybe three to five minutes
and then she set me in front of the computer for three
hours, and her little dog kept jumping on me, in my
lap.  I was trying to follow the lines on the computer
and then the dog would jump and I would do the wrong
thing, and I was telling the receptionist, “How do you
go back?”  And she said she didn’t know if I could go
back and change it once I had already done it.
     I would sit for a few minutes, I would stand for a
few minutes.  I asked her if she could put the dog
somewhere so at least it wouldn’t be jumping on me, but
she said that she couldn’t do that because that’s how,
she’s had the dog for so long.  I was like, “Okay.”  So
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I didn’t think it was very well.

Q Did she ever inquire about your injury or getting back
to work?

A No.

Q In her report there was a note of your grandson doing
all the cooking and the cleaning.  Is that accurate?

A No, ma’am.

Q Why not?

A I was trying to explain to her –- She asked me if I had
any young children at home.  I said, yes, ma’am, I had
custody of three of our grandsons.  And she said, “Why
in the world did you want to do that at your age?”  And
I was trying to tell her that they were abused, and
that Adrian, the oldest, was doing like a parent, he
was doing the cooking and the cleaning and taking care
of his two younger brothers.
     And she said, “Well, I still don’t understand why
you would want to do that.”  “Well, to make sure they
were okay and keep them safe, me and my husband went
through court and we got custody of them.”  
     And then she asked me, “Well, why didn’t your
husband do everything?”  And I said, “Well, he can’t do
everything because he has to work, too.”  And she was
like, “Well, he’s young.”  She said, “Besides, he’s
going to leave you anyway because you was the major
breadwinner.”
     I’ve been a psych nurse for 15 years.  Very
unprofessional of her to do that.  I’ve also been
assigned to do psych evals, psych assessments.  Nothing
that she asked me anything pertained to me being
injured or anything.  It just wasn’t correct.           

     The claimant verified that she was sent to Dr. Bruffett, and

he is not currently recommending surgery.  According to the

claimant, he is a very good doctor.  She verified that she

underwent a functional capacity exam.  The admitted that she was

aware that her results came back unreliable.  She verified she
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disagreed with this assessment.  According to the claimant,

towards the end of this exam, she was unable to do what the

examiner wanted her to do, which was as she had done at the

beginning.  

     She admitted that Dr. Sprinkle wanted to send her for

another EMG, and it was concluded that she had chronic right L-5

lumbar radiculopathy.  The claimant verified that she agrees with

this and understands the meaning of radiculopathy.  She

specifically denied that she had any of these problems before the

injury.  Dr. Sprinkle released the claimant at maximum medical

improvement with a 7 percent impairment rating.  He also

restricted the claimant to sedentary work.  The claimant verified

that she has not ever been paid for this rating. 

     The claimant verified that she filed a change of physician

to treat with Dr. Covey.  According to the claimant, she

requested to see a pain management doctor because when Dr.

Sprinkle released her, she was not given anything for pain.  The

claimant explained that she was taking ibuprofen, but that was

not quite enough.  She testified that Dr. Covey gave her Mobic,

which is an anti-inflammatory, and Ultram, which she takes for

pain.  The claimant verified that he gave her amitriptyline to

help her sleep, but it did not work so she discontinued using it. 

     She stated that she has problems sleeping because her leg is

constantly hurting and her foot feels like it is on fire, and her
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back hurts.  The claimant admitted that Dr. Covey tried a nerve

root block, but it did not help.  She verified that Dr. Covey has

also recommended a driving device.  According to the claimant,

Dr. Covey has also talked about doing a spinal cord stimulator. 

However, the claimant is scheduled for a return visit to

discussed this device with him.  

     The claimant verified that Dr. Sprinkle returned her to

sedentary duty, on October 26, 2012.  She testified that she did

not return to work for a couple of reasons.  Her first reason for

not returning to work was because St. Vincent’s sent her a letter

terminating her.  According to the claimant, the second reason

for her not returning to work was because the Human Resource(HR)

person asked her to call Dr. Sprinkle and have him define

sedentary work better because they did not like the way he worded

it.  

     She agreed that the respondent-employer terminated her on

August 1, 2012.  The claimant testified that she did in fact

contact Dr. Sprinkle for clarification of the meaning of

sedentary.   According to the claimant, Dr. Sprinkle told her

that the Human Resource Department knew the meaning of sedentary,

so he refused to define it any further.  Next, the claimant

verified that after she was terminated and after Dr. Sprinkle had

released her, she called St. Vincent several times to see if they

had any work available.  She denied that the respondent-employer
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has ever made any work available to her.  

     The claimant agreed that her injury has changed her life. 

She explained:

A Well, since we’ve got custody of our three grandsons I
promised them, I promised them that I would make sure
they would always have food, make sure that they would
have clothes.  That’s been hard to keep at times.  A
lot of times before I would contribute to food
pantries, now I have to go to food pantries.
     I can’t go to Petit Jean Mountain and hike, I
can’t go to football games and watch my grandson play
because I can’t sit on the benches, I can’t do anything
as a family that we started to do.  
     I can’t cook like I used to, things have to be
very short and simple, hot dogs and chili, frozen
pizzas and TV dinners which I’m sure they’re getting
tired of.  Everything has changed.
     I can’t just get in my car and go visit my sister,
I can’t drive that far.

Q Now, these, your grandsons that you have custody of –- 

A Yes, ma’am.

Q –- how old are they?

A Zach just turned seven, Josh turned eleven in December,
and Adrian is thirteen.

Q And you actually got custody of them before your
injury, is that right?

A Yes, ma’am.  

Q Okay.  So before your injury how were you taking care
of them?

A Well, Zach was only four, so we had a babysitter that
would stay with him while the others went to school and
I was at work, and on my days off and when they were
off school we would go to Magic Springs, we went to
Branson and Silver Dollar City, we was trying to show
them a family does things together without anybody
having to get hurt or anything.
     And there for a while you had to convince Adrian. 
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You had to tell him where he was going, who he was
going to see, what time he was coming back, because he
had to be reassured that where he was going was safe,
no one was going to hurt him, and he was going to come
back to us.

Q So you did a lot of activities with them?

A A lot, yes.

Q You talked about cooking.

A Yes.

Q Did you used to cook big meals for them?

A Oh, yes.  I love cooking.  I love baking.

Q You’re not able to do that now?

A No.

Q How long can you stand now?

A About ten minutes.

Q How long can you walk?

A Maybe three to five.

Q Who does your laundry now?

A Well, my husband helps, which is an experience.  My
grandsons will help me take them out of the dryer. 
Sometimes I will put them in there.  If it’s light
things I can do that, but I have them help me.  So it’s
up to my husband and my grandchildren.

Q Who does your cleaning now?

A Well, that’s kind of –- sometimes my husband does.  He
is not the best sweep or mopper.  I took a picture of
him and I told him, I said, “Oh, I’ve got you mopping
on camera.”  The boys will pitch in.  We live in a
mobile home, so the kitchen is very little and it’s
small for you to sweep and mop, and Adrian will pitch
in and do that or Josh, whichever one feels like it at
that moment.
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     According to the claimant, before her injury they went to

church.  However, she maintained that she does not go to church

because she is unable to sit for that long of time.  She denied

that she has been hiking since her injury. 

     The claimant testified that she drives only for short

distances because it is unsafe due to her right foot.  She

testified that the farthest that she has driven since her injury

has been to Malvern, which is about six miles from her home.  The

claimant essentially testified that after getting the boys off to

school, she stays positioned in her electric recliner most of the

day.  She testified that her husband worked as a driver of a log

truck, but this work was just too “iffy,” so now he works part-

time as an instructor for CDL.  They have been married for 13

years. 

     She admitted that she applied for Social Security Disability

benefits.  These benefits have been awarded to the claimant, and

she is now on Medicare.  She testified that she does not think

she can return to work as a nurse because she is unable to walk

down the halls, and take care of patients the way they need to be

taken care of.  The claimant stated that there is no way she can

run a code, or even drive to work.

     On cross-examination the claimant admitted that she has

changed one job for another, and is now raising three

grandchildren(three boys).  She admitted that while working, she



14

had to pay someone $300 a week to take of care of her youngest

grandson.  The claimant acknowledged that she is the primary

caregiver for the boys, and has a court order stating that she is

their permanent guardian.      

     The claimant testified that her husband buys the groceries. 

She admitted that she gets the grandsons up, and that she feeds

them.  The claimant also does the boys’ clothes, and the things

to keep them in school, and going.  The claimant essentially

admitted that she lives in a small town, called Poyen.  She

explained that they have two churches, one little filling

station, and a small post office.  She denied that there are any

nursing jobs in Poyen that she could work.  The claimant stated

that the closest decent size city is Malvern.

     She admitted that before her injury ever happened at St.

Vincent’s, she had some back problems and had some tests

performed.  The claimant admitted that before this injury, she

had degenerative disc disease that showed up on an MRI.  She

verified that the MRI performed after her injury showed a

progression of her degenerative disc disease.

     With respect to the claimant’s diagnosis of foot drop, she

denied that it is her understanding from her days as an

orth/neuro nurse that this condition is generally the result of a

bad surgery.  

     The claimant basically agreed that foot drop is something
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more that just numbness and tingling of the foot.  She 

testified:

A Foot drop is where you have, you can flex your foot but
you have no dorsiflex, and it’s usually caused from a
nerve being pinched long enough to sustain that.

Q Okay.  And despite all that, you’ve had no surgery and
even Doctor Bruffett said he didn’t think it would do
you any good?

A No.

Q Several of the doctors commented on the results of the
tests as opposed to your reports of what your
limitations are.  Did you discuss that with Doctor
Sprinkle or Doctor Bruffett or even I think one of the
radiologists said something about it.  Did you ever
discuss any of that with any of those doctors?

A That was why I insisted for them to do a nerve
conduction test, because they said, “If you look at the
MRI, it doesn’t look that bad.”  And I said, “Well
something is wrong, because my toes are numb and
they’re burning.”  And I said, “Isn’t there any test
you can do to show something is really going on?”  And
he said, “Well, we could do an EMG but it’s painful.
Are you sure you want to do this?”  I said, “Yes,
because if it would show what’s wrong, I want it done.”

     She denied that Dr. Sprinkle stated that the findings on the

EMG seems to be out of proportion to her complaints and degrees

of weakness.  Additionally, the claimant denied that Dr. Bruffett

stated, “Her degree of weakness is more than I would expect given

her tests.”   The claimant further denied that the neurologist

who did the EMG opined, “Minimal findings on the EMG seem out of

proportion to what the test showed.”  The claimant essentially

disagreed with the findings of the unreliable FCE, and Dr. Judy
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White Johnson’s assessment that she might have a conversion

disorder.  She admitted that although all of the doctors have

suggested various treatment modalities, not one thing has helped

her.  However, the claimant denied that her condition is getting

worse.  She agreed that her condition is “static.”  The claimant

denied that the nerve blocks, or steroid injections, or physical

therapy has helped her. 

     She admitted that she is still a registered nurse and is

keeping up with her continuing education.  The claimant verified

that she stated that there are jobs, and luckily that was a good 

field for her to go into because there were lots of job for

registered nurses.  

     Under further questioning, the claimant testified:

Q And you’ve mentioned several jobs that seem to be more
in the clerical, non-patient-handling type jobs. You
mentioned that you gave psych evaluations or psych
assessments.

A That was just one of my duties that I did. 
 

Q Okay.  But being a registered nurse and having the
knowledge you do about medical conditions and such, you
agreed with me in your deposition there’s things you
could probably do, is that right?

A That’s right.

Q Is there any reason why you haven’t looked into some of
these jobs that you could do using your nursing
background?

A I can’t drive.

Q So you need some type of public transportation or
somebody has to take you to the place to drive?
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A Right.  And then unless they let me stand for a short
period of time or sit for a short period of time, I
can’t walk very far.
     If they could find something for me to do, trust
me, I’d rather be doing that because money-wise and
then I’ve got three children.

 
Q Who would take care of your kids if you went to work? 

Would that be a problem?

A All three are in school now and my husband is usually
home by 5:00.  They don’t get home until 3:30, 15 till
4:00, so for an hour, Adrian could watch the boys for
an hour.

Q So you could work during the day while they’re in
school and that wouldn’t be a problem?

A No.

     Under further cross-examination, the claimant testified that

after Dr. Sprinkle released her, she contacted the respondent-

employer for work within her restrictions.  The claimant

testified that she could not perform her previous job at St.

Vincent’s because everything consists of walking down the halls,

and taking care of the patients.  The claimant admitted that she

has been on Social Security Disability since July.

     On redirect examination, the claimant testified that she

looked for work at Malvern Hospital, but they told her they could

not hire her due to her restrictions.  The claimant testified

that if the respondents provided her with the device for driving,

she could look for jobs outside of Malvern.  According to the

claimant, she could look for work in Hot Springs, Arkadelphia,

Benton or even Little Rock.  The claimant admitted that when they
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hired her at St. Vincent’s, they sent her to a place where she

had to push 75 pounds, and lift 75 pounds a certain distance. 

She denied that she would be able to pass this examination

without any problems.  

     The claimant explained that before her injury, she had low

back pain that would be relieved with a short period of time, and

ibuprofen or maybe heat-packs.  However, she maintained that now

her foot is numb and everything is different.  

     Upon being questioned by the Commission, the claimant

testified that she draws $1,660 in Social Security Disability

benefits.  The claimant denied any other sources of income.  She

stated that she last worked on May 9, 2012.  Since this time, the

claimant maintained that she has not looked for employment

because she cannot drive.  The claimant testified that she was

unsure of the jobs that she would be able to perform.  She

specifically denied that she is able to work any job as of the

date of the hearing.   

     A review of the medical evidence shows that the claimant

underwent initial evaluation at St. Vincent Health on May 9, 2012

due to an injured back while attempting to get a patient out of

a, wheelchair.  X-rays of the claimant’s lumbar spine revealed

“Degenerative disc disease at L5-S1.  Mild osteopenia.” 

     On May 11, 2012, Dr. Amanda J. Novack assessed the claimant

with “lumbar sprain and lumbar radiculopathy,” for which she



19

ordered physical therapy.  It appears that beginning on May 14,

2012, the claimant underwent evaluation for physical therapy

treatment at Concentra.         

     An MRI of the claimant’s lumbar spine was performed, May 17,

2012. Dr. Roberta Henry’s impression was:

Mild right foraminal stenosis due to disc space narrowing
and spur formation.  The disc space narrowing and right
foraminal stenosis due to degenerative disc disease and
spurs is new since the prior exam.

Cystic dilatation of the right S1 nerve root sleeve.  
Unchanged.

    The claimant underwent evaluation by Dr. Scott Carle on May

17, 2012.   Dr. Carle reported in relevant part: 

History of Present Illness:  No [sic] much change in sx. 
Relates pain in right si [sic] and buttocks area with
paresthesias down right leg.  c/o [sic] not having good
coordination in that leg.  Her MRI did not show acute
lateral stenosis of any particular severity.  She had some
idiopathic changes with spurs albiet mild.

She has not had therapy.

She reports a similar occurrence in 2003 with significant
disability for several years and multiple treatments but no
surgery.

                             * * *

Assessment: 
1.  Acute right hip pain and radiating leg pain following
strain incident at work.  

2.  Mild degenerative disc disease without evidence of disk
herniation or significant lateral foraminal stenosis.

     On June 12, 2012, the claimant underwent EMG and NCV testing 

with the following impression, by Dr. Vladimir Karpitskiy: “The
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above electrodiagnostic study reveals evidence of moderate acute

conduction block right L5 radiculopathy.  Dr. Karpitskiy’s only

recommendation was for a surgical evaluation.

     Dr. Novack saw the claimant for a follow-up visit on June

15, 2012:

History of Present Illness: Patient is here for recheck, 
after nerve conduction studies were performed.  The
neurologist who performed her studies told her that with her
current deficits of L5 on the right, she was probably not
safe to drive.  Studies were “very positive” for L5 deficit. 
She says her symptoms have been pretty stable.  She has been
working restricted duty, which she tolerates well enough,
but she is very nervous about driving the hour commute to
and from work.

               
                              * * *

Assessment: 
1.  Lumbar radiculopathy. 724.4
2.  Lumbar strain.  847.2

Plan:

Patient Referred to: Orthopedic Spine Surgery for further
evaluation.  I have advised that Ms. Pierce does not need to
drive at all until evaluated by neurosurgeon.  She can
continue to work restricted duty, but will need to find a
ride to work.  Restrictions at work will stay the same (no
lifting over 10 lbs, no patient transfers, alternate sitting
and standing as needed).  Diagnosis, treatment plan and
expectations were discussed with the patient.  Advised of
medication usage and side effects.  The patient was
instructed to return to the clinic as needed.  The patient
was given an opportunity to ask questions concerning the
diagnosis and treatment plan.  The patient acknowledged
understanding the diagnosis and treatment.

    On June 28, 2012, after examining the claimant, Dr. Brent 

Sprinkle, reported in relevant part: 

Chief Complaint/Reason for visit:
53 year old female presents with right back pain.
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History of Present Illness: 
1.  Right back pain.
Onset sudden with injury.  Severity level is moderate-
severe.  Duration: 1 Month(s).  The problem is fluctuating. 
It occurs persistently.  Location of pain was lower back,
gluteal area and legs.  Pain has radiated to the right calf,
right foot and right thigh.  The patient describes the pain
as burning and stabbing.  Context: lifting a heavy object. 
Trauma occurred due to work injury while at work, 1 month
ago, on 5/9/2012.  Symptoms are aggravated by ascending
stairs, bending, changing positions, daily activities,
defecation, descending stairs, extension, flexion, lifting,
lying/ rest, pushing, rolling over in bed, running, sitting,
sneezing, standing, twisting and walking.  Symptoms are
relieved by rest and elevation.  The past medical, family,
social, and surgical history, medications, review of
systems, and allergies are reviewed in the patient
questionnaire.

 
                             * * *

X-ray Interpretation
Lumbar MRI shows mild right foraminal stenosis at L5-S1 with
stable cystic dilation of the right S1 nerve root the
foraminal stenosis looks new compared to 2005 this is
related to the degenerative disc disease.

Lumbar x-rays from an outside facility show fairly marked
disc space narrowing at L5-S1.

Assessment:
Lumbar degenerative disc disease
Lumbar myofascial pain
Lumbar facet mediated pain
Right L5 radiculopathy

     On July 5, 2012, the claimant underwent a transforaminal 

lumbar epidural steroid injection on the right at L5-s1.  

     Dr. Sprinkle saw the claimant on August 17, 2012 for an 

office visit.  He reported, in relevant part:
  

Assessment  
Lumbar degenerative disc disease
Lumbar myofascial pain
Lumbar facet mediated pain
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L5 radiculopathy

Plan:   
She said some improvement in her back pain after the
epidural was not much later leg symptoms we discussed repeat
injection versus surgery she opted to go and do an
additional injection.

Does have AFO and it definitely improved her gait cycle she
is not stumbling nearly as much, even with the AFO she still
not comfortable with driving so we will recommend a driving
evaluation with occupational therapist at Baptist
rehabilitation institute.

To repeat right L5-S1 transfemoral ESI.

Lyrica caused swelling so we will try Neurontin at low dose.

Return to clinic in 4 weeks. 

Continue current work status, she will avoid driving until
she can get a definitive driving evaluation.

     On August 23, 2012, the claimant underwent another 

transforaminal lumbar epidural steroid injection on the right at 

L5-S1.  

     Baptist Health Rehab performed a driving test assessment on

the claimant on September 7, 2012.  The examiner determined that

the claimant was considered a risk at this time for driving due

to severe right leg weakness and coordination dysfunction.

     Dr. Judy White Johnson evaluated the claimant on October 16,

2012.  She wrote, in relevant part:

Overall, there are multiple instances of her self-report
being quite divergent from her test item endorsements.  For
example, her home life with three children under the age of
10, three hour commute to work, and a husband who does not
help with the household or the children requires substantial
energy expenditure.  Family conflict surrounding the
necessity for obtaining custody of the three children and
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fall out with her three daughters, one would imagine as
quite stressful.  Yet, she is reporting no family
dysfunction or dissatisfaction, no stress associated with
her family as well as stating she has an unusually
encouraging, sympathetic, dedicated, and caring environment. 
If taken at face value, she perceives herself as having a
highly supportive environment both at home and in the
medical setting.  In the interview, she indicated her
support comes from her church.

Ms. Pierce needs to be viewed as having a great deal of
self-discipline, emotional resilience, self-efficacy and
optimism.  It is very likely she is magnifying her self-
reluctance to disclose information about psychological
dysfunction.  She strives to over-state her positive
attributes and resists exploring negative feelings or
acknowledging shortcomings.  She is apt to perceive any
references to her shortcomings as an attack on her
character.

In summary, the overall pattern of these findings reflects
an individual with a pain fixation which is apt to be of
both physical and psychological in nature.  Whatever
physical findings may be present, treatment and recovery
will be complicated by her characterologic structure and
psychological functioning.  She is certainly at risk for a
conversion disorder.  She holds the belief that if she is
not totally healed someone should pay her for the rest of
her life.  Her psychosocial environment is definitely a
string factor in her treatment and recovery.

I hope this information is helpful to you in understanding
and working with Ms. Pierce.

Please contact me, if you have any questions or I can be
assistance.

     On October 17, 2012, Dr. Wayne Bruffett performed an initial 

evaluation of the claimant due to continued complaints of back 

pain.  Dr. Bruffett opined, in relevant part:

     RADIOGRAPH REPORT: 
X-rays of her lumbar spine ordered, obtained and interpreted
today reveal disc space narrowing and degenerative changes
L5-S1.
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Her MRI scan is reviewed.  She has disc degeneration and
some foraminal narrowing at L5-S1.  She does not appear to
have severe foraminal stenosis or severe nerve compression.

IMPRESSION: Degenerative disc disease lumbar spine with
foraminal stenosis.

PLAN:  According to the MRI report, there is comparison made
between this MRI and an MRI that was done a few years ago
due to another back problem, and the foraminal narrowing at
L5-S1 has progressed.  I also reviewed the electrical tests
and so forth.

I think Ms. Pierce is suffering from this condition at L5-
S1.

The fork in the road here is whether we proceed with
operative care.  I have told her that, in my opinion, the
most definitive surgery for this would be a decompression
and interbody fusion at L5-S1 to restore the disc and
foraminal height and definitively decompress the L5 nerve
root.  However, I am a bit pessimistic that that is going to
serve much purpose in her case.  I suspect that even with a
good operation she would still have some pain in the right
side of her low back.  I also suspect she would probably
have some degree of leg pain, but more importantly, I think
her footdrop would be persistent.  The reason I say this is
because it seems to be pretty dense, has been going on now
for about five months, and her imaging really does not show
evidence of marked nerve compression.  I hate to put her
through an operation just to make her x-ray look better.

If Dr. Sprinkle does not have anything else to offer her
non-operatively, and we are not going to do surgical care,
then she is likely at a point of maximum medical
improvement.  I have offered her surgery, but I told her I
really do not really highly recommend this, and I do not
think she is too interested in pursuing this, as I cannot
give her much reassurance that it is going to change her
situation.

Her nurse case manager has brought up the idea of a
functional capacity evaluation, which I think is a
reasonable thought to better define her capabilities.  She
will need an impairment rating, and I would leave this
calculation up to Dr. Sprinkle because of the involvement of
the footdrop and so forth.
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Although Ms. Pierce’s electrical test does indicate an L5
radiculopathy, her degree of weakness on her examination, in
my opinion, is more than what I would expect based on her
imaging.  She really just does not have severe foraminal
stenosis at all.  I am somewhat surprised that she cannot
move her foot any better than she does on her examination. 
I think it might be reasonable to have Dr. Sprinkle repeat
her electrical test for another objective look at the
function of her L5 nerve root.  It might be that better
prognostic information could be gleaned from this as to the
recovery of her function.  I would be hopeful and
optimistic, based on imaging, that her weakness would get
better and that if she really wants to get back to working,
I think she should probably hold onto that hope. 

I have no restrictions to place upon her.
I am going to see her back as needed.

     The claimant underwent a functional capacity evaluation at 

the Functional Testing Centers, Inc., on October 22, 2012.  Mr. 

Charles Davidson was the evaluator.  He stated the following:

Functional Limitations:  Although Ms. Pierce reported and/
or demonstrated numerous functional limitations during her
evaluation, she also exhibited many inconsistencies which
invalidated her entire evaluation.  Therefore, her current
functional status remains unknown at this time due to her
failure to produce sufficient objective data to substantiate
her reported and/ or demonstrated limitations.  During her
evaluation, she did exhibit the ability to perform an
Occasional lift/ carry of up to 10lbs. 

 
Conclusions: Ms. Pierce completed functional testing on this
date with unreliable results.

Overall, Ms. Pierce demonstrated the ability to perform work
in at least the SEDENTARY classification of work as defined
by the US Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.

    An EMG study was performed of the claimant’s right lower

extremity due to tingling and numbness in the right leg, by Dr.

Sprinkle Wesley, on October 26, 2012.  He wrote the following
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summary and/interpretation of:   

Electrodiagnostic evidence consistent with subtle findings
suggesting more chronic right L5 lumbar radiculopathy is
seen, no focal tibial or peroneal entrapment is seen.  The
minimal findings for emg changes in L5 innervated muscles
seems out of proportion with her degree of weakness.

No electrodiagnostic evidence of a focal tibial or peroneal
entrapment or generalized sensory or motor peripheral
neuropathy is seen in the extremity or extremities tested
today.

On that same date, Dr. Sprinkle opined in a clinic note the 

following:

Her EMG study does show some subtle findings consistent with
a more chronic appearing L5 radiculopathy.

Dr. Bruffett did not recommend surgery.

Her functional capacity evaluation 46 of the 56 consistency
measures were met.

I think that because of the presence of radiculopathy on EMG
which is reasonably objective that she has a 7% whole person
impairment rating.

Since surgery was not recommended the medication and
injections and physical therapy were not ultimately very
helpful she is at maximum medical improvement.

It is difficult to determine what her work limitations are
because it was determined her FCE was not reliable, she only
demonstrated the ability to work in a sedentary category,
her true work status is probably somewhat better that this,
I do think the radiculopathy has an effect on her foot drop,
but it is still puzzling the reason for her foot drop being
so dense, the neuropsychological evaluation has raised the
possibility of conversion disorder.  So for now all that we
know for sure is that her return to work recommendations
would be in a sedentary work class.

  
      Per a letter dated April 1, 2013, Dr. Sprinkle wrote a 

reply to the claimant’s attorney stating that the claimant’s 7% 
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impairment rating was based on the AMA Guides to Permanent 

Impairment 4th Edition.      

      A description of the physical requirements of the 

claimant’s job duties as a nurse were also made a part of the 

record.  

     The claimant underwent evaluation by Dr. Carl Covey on

August 26, 2013.  He assessed the claimant with “radiculitis

lower limb and other chronic pain.” 

     On September 17, and November 12, 2013, the claimant

underwent a L5/S1 selective nerve block/transforminal injection,

by Dr. Covey.  

    The claimant saw Dr. Covey for a follow-up visit on January

15, 2014.  Dr. Covey reported, in relevant part:

Subjective: Chief complaint as reported today by the
patient: pain in the back down right leg and foot.

History of Present Illness: This is a 54 year-old female
patient who presents today with pain in low back down right
leg and right foot.  Patient is here for a follow up visit
and medication refills and reports a pain score of 5/10. 
There are 86 of 50mg Tramadol w/fill date of 12/15/13.  This
count does correlate with dates filled according to
directions.  She underwent a SNRB in October and November
and reports she did get some relief.

                              * * *

Reports:  Patient did not have a UDS today as previous
screen was complaint in August 2013.

Discussion:  She did not get relief from the series of
SNRB’s.  She states she continues to have numbness,
tingling, shooting pains in right foot.  The medication
helps.  Her concern is becoming reliant on habit forming
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medications therefore she does not want anything stronger. 
She has disuse of her right foot.  Discussed the SCS
implant.  She is open to the trial.  She will consider it
and discuss on next visit.  Her husband is with her because
of her inability to drive with her right foot.  We discussed
adaptable devices that can be applied to vehicles to help
handicapped people to maneuver a car.

Assessment for todays [sic] visit: 
724.4 - Radiculitis Lower Limb
338.29 - Other Chronic Pain

Work status: Disabled

                          ADJUDICATION 

A.  Anatomical Impairment 

     The claimant contends she is entitled to the 7% permanent

anatomical impairment assigned by Dr. Sprinkle.  The respondents

contend that this rating is not a valid rating; that the major

cause of the rating is a preexisting condition.   

     An injured worker must prove by a preponderance of the

evidence that she is entitled to an award for a permanent

physical impairment.  Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. §

11-9-522(g) and our Rule 099.34, the Commission has adopted the

Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

to be used to assess anatomical impairment.  Permanent benefits

shall be awarded only upon a determination that the compensable
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injury was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

     In the present matter, it is undisputed on May 9, 2012, that

the claimant sustained an admittedly compensable low back injury. 

Following this incident, Dr. Novack assessed the claimant as

having “lumbar strain and lumbar radiculopathy,” for which

conservative treatment was performed.  However, despite this

extensive conservative treatment, the claimant has continued with

ongoing complaints of pain and related symptoms.  Approximately

one month(June 12, 2012) following the claimant’s compensable

incident, she underwent an EMG/NCV study, which revealed evidence

of “moderate acute conduction block right L5 radiculopathy.”  In

October of 2012, a second study showed evidence consistent with

subtle findings suggestive of more chronic right L5 lumbar

radiculopathy.  In addition to these studies, on May 17, 2012, an

MRI of the claimant’s lumbar spine showed what amounted to cystic

dilation of the right S-1 nerve root sleeve.  Dr. Bruffett

determined that the claimant did not have a surgical problem.

However, on October 26, 2012, Dr. Sprinkle assessed the claimant

with a 7% impairment rating, based on the presence of

radiculopathy on the EMG.  In a letter dated April 3, 2013, Dr.

Sprinkle confirmed that this 7% rating was assigned pursuant to

the AMA Guides to Permanent Impairment 4th edition. 

     Nonetheless, based on my review of the Guides, I find that



30

Dr. Sprinkle’s  assessment of 7% permanent anatomical impairment

rating in the instant case is reasonable.  The AMA Guides is

consistent with Dr. Sprinkle’s rating, and the respondents have

failed to present a record or any other probative evidence to the

contrary.   

     It appears that the 4th edition of the Guides at page 3/113,

Table 75, Section II, support Dr. Sprinkle’s rating.

Specifically, Section II (C) assigns a 7% impairment of the whole

person for an Intervertebral disk or other soft tissue lesion,

with medically documented injury, pain and rigidity, associated

with moderate to severe degenerative changes on structural tests,

with or without radiculopathy. 

     The supporting objective medical findings include the

findings demonstrated on the aforementioned EMG/NCV studies and

the MRI.  The claimant’s compensable injury of May 9, 2012 was

the major cause of her 7% anatomical impairment.  Ark. Code Ann.

§ 11-9-102(4)(F)(ii)(a).  I realize that the claimant suffered

from preexisting degenerative disc disease.  However, it is well-

settled in workers’ compensation law that an employer takes the

employee as he finds him, and employment circumstances that

aggravate preexisting conditions are compensable.  Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571.  Specifically, in

Leach, the court held that the major-cause requirement is

satisfied where a compensable injury aggravates an asymptomatic
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preexisting condition such that the condition becomes symptomatic

and requires treatment.  Here, the evidence shows that although

the claimant had prior problems with her back, her complaints

were minor in nature and did not physically prevent her from

performing her job duties as a nurse.  Nor is there any evidence

showing that her preexisting degenerative back condition required

medical attention.  The claimant’s testimony was unrefuted.  In

fact, the record contains no indication that the claimant missed

any time from work due to her preexisting degenerative disc

condition.  Yet, after the accident, the record before me shows

that her condition became symptomatic.  Because the claimant’s

degenerative disc disease was asymptomatic prior to the accident

and symptomatic thereafter, the major-cause requirement has been

met.       

     Accordingly, I find that the claimant has established by a

preponderance of the evidence that she sustained a 5% impairment

rating to the body as a whole for her admittedly compensable back

injury.   

B. Wage-loss Disability

     The claimant asserts that she is entitled to wage-loss

disability as a result of her compensable back injury.

    The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land &Dev., 84 Ark. App. 399, 141 S.W. 3d
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916 (2004). When considering claims for permanent partial

disability benefits in excess of the employee's percentage of

permanent physical impairment, the Commission may take into

account, in addition to the percentage of permanent physical

impairment, such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect his

future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1)(Repl.

2002).  

     In considering factors that may affect an employee's future

earning capacity, the appellate court considers the claimant's

motivation to return to work, since a lack of interest or a

negative attitude impedes an assessment of the claimant's loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000). 

     The claimant is now 55 years old.  She has a 12th grade

education, and an Associate’s degree in nursing.  Prior to

obtaining her nursing degree, the claimant was a stay-at-home

mom.  She is a registered nurse(RN).  The claimant has performed

this type of work all of her life.  Her work history includes,

several nursing positions, some of which include supervisory

positions.  The evidence demonstrates that the claimant has a

varied nursing background, in an in-demand profession(which she

readily admits).  Although the claimant had previously worked for

the respondent-employer, her most recent employment with them
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began in 2010.  At the time of her admittedly compensable injury,

the claimant worked in a supervisory position as a physician care

coordinator.  The claimant’s hourly rate of pay was $34, and her

average weekly wage was $1,039.       

     In the present matter, the claimant sustained an admittedly

compensable back injury on May 9, 2012, while assisting to

transfer a patient a wheelchair.  The claimant treated initially

with Dr. Novack and was diagnosed with “lumbar sprain and lumbar

radiculopathy.”  Since her compensable incident, the claimant has

also treated with several other physicians, including Dr.

Sprinkle and Dr. Covey.  

     On June 12, 2012, the claimant underwent EMG and NVC

studies, which revealed “Moderate acute conduction block right L5

radiculopathy.”   The claimant has undergone extensive

conservative care for her back injury, including a medication

regimen, physical therapy treatment, nerve blocks and epidural

steroid injections.  During the hearing, the claimant denied that

any of these treatment modalities helped to relieve her symptoms. 

However, in this regard, I find that the claimant was less than

forthcoming.  Her testimony is not fully corroborated by the

medical evidence. 

     Nonetheless, on October 22, 2012, the claimant underwent a

functional capacity examination, with reliable results.  Overall,

the claimant demonstrated the ability to perform at least
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sedentary work. 

     On October 26, 2012, Dr. Sprinkle pronounced the claimant to

be at maximum medical improvement for her back injury.  Dr.

Sprinkle gave the claimant permanent work restrictions of

sedentary work.  However, Dr. Sprinkle opined that the claimant’s

“true work status” is probably somewhat better than this.  When

Dr. Bruffett evaluated the claimant on October 17, 2012, he

opined, “I have no restriction to place on her.”  During the

hearing, the claimant’s testified that she felt that Dr. Bruffett

was a good doctor.      

     Since her compensable incident, the claimant has complained

of “drop foot.”  As a result, Dr. Sprinkle recommended a repeat

EMG/NCS for re-evaluation of the L5 nerve status.  On October 26,

2012, the neurologist who performed this test opined, “the

findings on the minimal findings of the EMG changes seemed to be

out of proportion with her degree of weakness.  Dr. Sprinkle

opined that “it was puzzling the reason for her foot drop being

dense.”  In October of 2012, Dr. Bruffett opined,” her degree of

weakness on examination, in my opinion, is more than what I would

expect based on her imaging.”  Ms. Judy White Johnson performed a

psychological examination of the claimant.  She opined that the

claimant was at risk for a conversion disorder.  Based all of the

foregoing expert opinions, along with the minimal findings on the

most recent EMG, I find that there is a lack of definitive
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evidence to support a finding that the claimant incurred drop

foot as a result of her compensable injury.  I think it is

noteworthy that on cross-examination, the claimant denied that

all three of these doctors(Drs. Sprinkle, Wesley and Bruffett)

made such statements.  In light of the claimant’s unreliable test

results on the FCE, and the lack of definitive evidence of a drop

foot injury, I find that the claimant’s testimony was not

completely credible regarding her physical limitations and daily

activities, particularly her driving abilities.  Her testimony

demonstrates that a typical day for her was primarily limited to

her electric recliner.  The evidence shows that she is able to 

care for her three grandsons, and perform some household chores.

     The claimant has not returned to work since her compensable

injury.  Her employment with the respondent-employer ended on

August 1, 2012.  Since this time, the claimant has not attempted

to return to any type of work within her permanent physical

restrictions although there are several non-patient handling type

jobs that she could perform.  Instead, the claimant has applied

for and been awarded, Social Security Disability benefits.  It

appears that she is no longer motivated to find gainful

employment within her permanent work restrictions, in order to

utilize her nursing training.  The claimant’s lack of interest in

re-entering the job market is an impediment to a full assessment

of her lack of wage-earning ability.
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     Nonetheless, I do find that the claimant proved her 

entitlement to some wage-loss disability.  Having taken into

account, the claimant’s anatomical impairment of 7%, her age,

work-experience in a high-demand field, permanent restrictions,

and a lack of interest in obtaining employment within her

physical restrictions, and other matters reasonably expected to

affect her future earning capacity, I find that the claimant

sustained wage-loss disability, in the amount of 5%, over and

above her 7% anatomical impairment rating.  

C.  Attorney’s Fee 

     The parties stipulated that the respondents have 

controverted this claim for additional benefits in its entirety. 

Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

          FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
    existed on May 9, 2012, at which time the claimant       
    sustained a compensable back injury.

3.  I hereby accept the aforementioned stipulations as 
         fact.
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4.  I find that the claimant sustained a 7% permanent        
    impairment rating to the body as a whole due to her      
    compensable back injury of May 9, 2012.

5.  I find that the claimant suffered a 5% percent wage-     
    loss disability, over and above her 7% permanent         
    impairment.

6.  The claimant’s attorney is entitled to a controverted  
         attorney’s fee on the indemnity benefits awarded herein. 
    
                              AWARD                             
     
     Respondents are directed to pay benefits in accordance with

the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this Award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

__________________________
CHANDRA BLACK
Administrative Law Judge
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