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Claimant represented by Mr. M. Scott Willhite, Attorney-at-Law, Jonesboro,
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Respondents #1 represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 represented by Mr. David L. Pake, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on July 11, 2014, to determine whether the

decedent sustained a work-related injury arising out of and during the course of his

employment with Razorback Concrete Company, resulting in his death on March 11,

2013.

A prehearing conference was conducted in this claim on April 2, 2014, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order, subject to an additional stipulation concerning the
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decedent’s average weekly wage.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

It was stipulated that the Arkansas Workers’ Compensation Commission had

jurisdiction over this claim; that the employee/employer/carrier relationship existed

between the decedent and respondents #1 at all relevant times, including March 11,

2013; that the decedent sustained injuries resulting in an accidental death on March

11, 2013; and that respondents #1 had controverted the claim in its entirety.  At the

hearing, it was further agreed that the decedent’s average weekly wage at the time

of the accident was $752.82.

By agreement of the parties, the sole issue presented for determination

concerned compensability.

The claimant’s attorney contended, in summary, that the decedent sustained

a work-related injury resulting in his death on March 11, 2013.  The claimant

requested payment of all medical and related treatment, together with statutory

funeral expenses while reserving entitlement to various dependents in the event the

claim was found compensable.

The respondents #1 contended that the decedent was not performing

employment-related services at the time of his injury and that the claim was not

compensable.

Respondent #2 deferred to the outcome of litigation concerning

compensability.
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Wanda  Cal,  the  decedent’s  girlfriend  and  mother  of  the  decedent’s

alleged natural  children  was  called  as  a  witness.   In  addition,  various

respondent-employees, specifically, Tony Beard, John Holifield, and Jesse Diamond

was called as witnesses for the claimant.  Constance Wilburn was called as a

witness by the respondent.

The record is composed solely of the transcript of the July 11, 2014, hearing

containing numerous exhibits.  Subsequent to the hearing, the parties submitted

post-hearing briefs addressing whether or not the decedent was performing

employment-related services at the time of his injury and death.  Said briefs have

been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The decedent was not performing employment-related services at the time

of his tragic accident and death on March 11, 2013.
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4. The claimant has failed to prove, by a preponderance of the credible

evidence, that the decedent’s injury arose out of and during the course of his

employment with Razorback Concrete Company, Inc.

DISCUSSION

The material facts in this claim are basically undisputed.  On and before

March 11, 2013, the decedent, Michael Perkins, was a valued employee of the

respondent.  The respondent operated its business from multiple locations including

plants in West Memphis and Blytheville, Arkansas, as well as Memphis, Tennessee.

The decedent generally drove large tanker trucks used to haul material for making

concrete.  The record reflects that the decedent left his home in the early morning

hours of March 11, 2013, and traveled in his personal vehicle from his home in

Earle, Arkansas, to West Memphis, Arkansas, where he changed vehicles and

began driving the employer’s tanker truck from the West Memphis facility to

Memphis, Tennessee, where the truck was loaded with a powder substance used

in making concrete.  The decedent then drove the truck to respondent’s facility in

Blytheville, Arkansas, for unloading.  The record reflects that the decedent arrived

before the Blytheville facility opened.  Rather than park the truck in the facility’s

parking lot and entrance and wait for the plant to open, the decedent apparently

decided to go back down the highway to a nearby convenience store, the Hard Hat,

which was less than one-half (½) mile from the respondent’s facility.

Rather than drive into the convenience store parking lot, the decedent parked
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his truck on the shoulder of the road, across the highway from the store.  The

decedent then walked across five (5) lanes of traffic, entered the convenience store,

bought a breakfast sandwich and a juice, and then left the store to return to his

truck.  As the decedent was crossing the highway, he was struck by a vehicle.

Following a delay from emergency responders, the decedent was pronounced dead

at the hospital within a few hours following the accident.

Although various witnesses were called on behalf of the claimant, speculating

as to the reasons for the claimant’s traveling to the convenience store, it is clear that

the decedent did not go to the store for a bathroom break.  The only credible

testimony was obtained from Constance Wilburn, a clerk who worked at the Hard

Hat.  Ms. Wilburn testified that the decedent, who was a regular customer, walked

into the store and went directly to the cooler where he got a juice.  The decedent

then went to the counter and ordered a breakfast sandwich which she prepared, at

which time the decedent left the store.  Ms. Wilburn testified that the decedent did

not use the restroom.  

ADJUDICATION

The  Arkansas  Code  defines  a  compensable  injury  as  “[a]n  accidental

injury ... arising  out  of  and  in  the  course  of  employment.”   Ark.  Code  Ann.

§11-9-102(4)(A)(i) (Supp.2007).  The definition of compensable injury excludes

injuries inflicted upon an employee at a time when employment services are not

being performed.  Ark. Code Ann. §11-9-102(4)(B)(iii).  The issue of whether an
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employee was performing employment services within the course of employment

depends on the particular facts and circumstances of each case.  Texarkana School

District v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  An employee is performing

“employment services” when he is doing something that is generally required by her

employer. Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006).

The test is whether the injury occurred within the time and space boundaries of the

employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest directly or indirectly. Id.  The critical issue is

whether the interests of the employer were being directly or indirectly advanced by

the employee at the time of the injury.  Id.  The term “employment services” is not

limited to duties that an employee was hired to do; an employer has the power to

enlarge the course of employment by assigning tasks outside the usual scope of the

employment.  Arkansas Department of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991).  Whether an employer requires an employee to do something

has been dispositive of whether the activity constituted employment services.  See,

Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558 (1999). 

Both parties submitted post-trial briefs setting out various arguments and

case citations in support of their conflicting contentions concerning whether or not

the decedent was performing employment-related services at the time of his injury

and tragic death.  Rather than conduct a further analysis of the legal authority cited,

suffice it to say that the particular facts and circumstances surrounding this claim
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simply do not support a finding that the claimant was performing employment

services at the time of his injury.  The evidence reflects that the claimant was

involved in an activity which was personal in nature and did not advance the

employer’s interests directly or indirectly.  Accordingly, in view of the foregoing, the

within claim is respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


