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Arkansas. 
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On February 18, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1. In addition to the

stipulations reflected in the Pre-hearing Order, the parties further stipulated that the claimant’s

healing period ended on October 12, 2010.

The testimony of Karen Penn, coupled with medical reports and other documentary

exhibits comprise the record in this claim. 
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DISCUSSION

Karen Penn, the claimant, with a date of birth of August 20, 1962, is a 1980 graduate of 

Sheridan High School.  The claimant has not had any type of vocational training or college since

graduating high school.

Regarding her work history, the testimony of the claimant reflects that she was a medical

transcriptionist where she sat mostly eight hours a day and typed.  The claimant did not have to

pull charts when she typed medical report.  The claimant testified that she has worked most of

her life.  

The claimant commenced her employment with respondent-employer on October 5, 2009. 

The claimant has not worked anyplace since May 20, 2010.  The claimant is presently receiving

Social Security Disability benefits.

Immediately prior to her employment by respondent-employer, the claimant was

employed at AutoZone, driving a vehicle delivering parts.  As to her training as a medical

transcriptionist, the claimant testified:

     Well, I started at the Med Center when I was seventeen, and I
was grandfathered in, and was trained at the Med Center. (T. 56).

In addition to her work at the Med Center, the claimant worked at a couple of other hospitals as

well.  The claimant was employed at Ortho Arkansas for approximately a year.  While employed

at Ortho Arkansas the claimant suffered an accidental injury, however did not miss time from

work as a result of same, nor did she filed a workers’ compensation claim.

Prior to the May 20, 2010, accident in the employment of respondent-employer she was

taking medication for her back:
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     I was taking Flexeril and I think it was Hydrocodone at night to
sleep.(T. 57).

The claimant offered that she was also working at the time.  The claimant asserts that the May

20, 2010, compensable injury aggravated the pain and symptoms she was having in her low back. 

The claimant explained the basis of her pre-May 20,2010, back complaints:

     I had been rear-ended several years ago, but I was having to pull
some really heavy containers of paper and my back had become
really painful at that time on the job there at the Health Center.  A
recycle bin is what it was, and it was full of paper that we had to
drag down to the first floor for recycling purposes, and it had made
my back hurt. (T. 58-59).

The claimant denied that her back was hurt at the other job.  The claimant did not file a workers’

compensation claim in connection with her back pain:

     No, sir, I didn’t.  I mean, I was just dealing with the pain
myself.  It’s not something that you - - you don’t just go file them
every time you got a pain in your back or something. (T. 59).

The claimant suffered a compensable injury May 20, 2010, while working for respondent-

employer in the Haskell, Arkansas area.  In describing the specifics of her job duties, the

testimony of the claimant reflects:

     I was an Administrative Assistant, and I took care of the
residents’ charts, you know, the doctor would come around and
make rounds, dictate, and I’d transcribe, you know, the findings. 
And I’d put them in the chart and file the lab or any other kind of
reports for procedures that the patients had had. 

     Well, I’d have to pull their charts for the physician to come in
the mornings, and they were all up on the shelf, and some of them
were pretty heavy, because patients had been there for fifty - - thirty
or fifty years as a resident of the Heath Center.  (T. 10).

The claimant offered that some of the charts could weight as much as ten (10) to fifteen (15)
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pounds.    The claimant continued, regarding the physical maneuvers and demands of her job

duties:

     Well, some of it was overhead, because they were all in a shelf,
you know, and they were pretty tall.  Sometimes you had to get a
step-stool to get some of them down, and there was a lot of lifting,
pulling. 

     I pulled the charts and had them ready for the physician and on
the counter when he arrived that morning to make his rounds. 

     Yes, he would dictate, you know, what he found on the residents
and I would transcribe it and had them sign, and then, I would place
it in the chart where it went along with laboratory work, x-rays, or
any type of procedures that they have had. (T. 11-12). 

The testimony of the claimant reflects that she suffered her May 20, 2010, compensable

injury while participating in a mandated training session.  The claimant described the training

course:

     Well, it was called MANDT, M-A-N-D-T.  And when you first
come to the Health Center to be employed, you have to go through
this orientation , which I had already gone through months before,
but they were in the middle of changing it to this new one, you
know, how to deal with residents, and it was just a - - it’s hard to
explain.  It was something that was mandatory that we had to - - 

     Not really self-defense.  It’s just what to do in case this scenario
might happen, and how you should treat the resident, you know, at
the facility. (T. 13). 

The claimant continued, regarding the objective of the training:

     Well, one was to get a resident to stop bitting another resident,
and we were - - it was demonstrated that, you know, you would put
your forearm up on their forehead and another hand on their mouth
and you were supposed to pull this way and pull down with your
right hand and pull back on your forehand with - - well, with your
right hand and the left one on your mouth. 
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     And before the instructor was through, I don’t know, a lady just
all of a sudden yanked my head back, and I was twisted to the left,
still listening to the instructor , and I mean, she just yanked it and
twisted my back, and twisted my neck, and I had immediate pain
from it. (T. 14).

The claimant explained that she was injured by a co-worker.  The claimant reported her injury and

sought medical attention:

     Yes, sir, as soon as I made it known to the - - to my, you know,
supervisor or, actually, the people that were doing the instructing - -
of the program.  (T. 15).

The claimant was seen physicians at Family Practice  Associates, where she received some

treatment, and was thereafter referred to Dr. James Adametz, a neurosurgeon.   While under the

care of Dr. Adametz diagnostic tests were performed on the claimant, to include myelogram,

cervical myelogram, MRI, and medications prescribed. The claimant was later seen by Dr. Scott

Schlesinger, another neurosurgeon, who treated her with steroid injection into her neck.  The

testimony of the claimant reflects that she has had treatment for her neck and back, to include

physical therapy and pain medicine.   The claimant has also undergone nerve blocks in her neck

which were performed pursuant to the directions of Dr. Covey.  

The claimant is presently undergoing pain management relative to her compensable

injuries, explaining:

     They just, you know, prescribe pain meds and muscle relaxers
and whatever they can to help alleviate some of the pressure.

     I take a - - I think it’s Oxycodone and Frexeril.

     Roxicodone.  I’m sorry.

     I think it was Roxicodone, you know, the generic little - - what. 
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     I take the Roxi four times a day, with two at bedtime, and the
Flexeril, I take, like, one in the midmorning, and then, I have two at
night to help me sleep. (T. 17).

The claimant explained that she experiences side effects of the above medications, to include “a

real dry mouth” and that sometimes the Flexeril can make her “pretty drowsy”. 

The clamant testified that Dr. Admatez has assigned a permanent physical impairment in

the amount of 6% to the body as a whole based on the AMA Guidelines.  The claimant is

requesting the payment of corresponding permanent disability indemnity benefits.

The claimant testified that of the neck and low back problems growing out of the May 20,

2010, compensable injury, the neck injury gives her greatest difficulties.  The claimant offered,

regarding the afore:

     Well, it [pain] starts in the back of your neck and it goes down
both of my arms, and my fingers go numb and tingle, and some days
it just really hurts with the blockage, you know, that nerve throbs.
(T.  18-19).  

More descriptive of her neck pain, the claimant noted that it starts at the back of her head, from

her skull down to the bottom of her shoulder blades, and thereafter through her shoulders, and

down her arms to the top part of her wrists and hands to her fingers. (T. 19-21).  The testimony of

the claimant reflects regarding the effective fingers: on the left hand they are the thumb, index and

long finger are impacted; and on the right hand, the index finger and the ring finger and

occasionally the little finger.  

The claimant continued, regarding the sensation she experiences going down her shoulders

in to her arms:

     Well, it’s both [pain and numbness] in a sense, but I don’t know
if you’ve ever had a pinched nerve, but the first response is like it
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just kind of throbs, you know, it will be kind of dead feeling, and
then, when the nerve sometimes gets released, you know, you can
finally find a spot where they’re comfortable, then, you have the
pain of it just shooting down your arm, you know, like it’s just been
released and it’s just pulsating and it’s just, you know, running
down your arm. (T. 22).

The claimant discussed the impact of her injury on her ability to use her hands and her ability to

grip objects:

     Yes, I drop - - I drop things all the time.  You know, I could go
to pick it up, and it might grasp it, but then, it just lets it go, and I
don’t ever know when it’s going to let it go. 

     But I drop things all the time.  (T. 23).

As to her ability to type since suffering her compensable injury, the claimant testified:

     Well, I can get on there and peck a little bit, but not for very
long, you know, before everything starts tightening up again and all
my fingers go numb.  You know, maybe five, ten minutes, but I
can’t do it for any extended amount of time, because they just go
numb and hurt.

     Yeah, it’s hard to explain, because it can feel numb, but then,
you still have feelings of hurt. (T. 24).

The claimant offered that the longest period she could type at any one time is ten (10) minutes,

and thereafter:

     Well, it would just be the pain, the actual pain and stiffness in
my neck and my fingers.  The actual pain. (T. 24).

The claimant explained that her most severe pain is a 10 out of 10 on the pain scale, and that with

her most relief the pain remains 7 out of 10.  As to those occasions where the pain reaches a 10 on

the pain scale, the claimant offered:

     It’s just, you know, if I’ve tried to use my hands for too long, my
neck will get really stiff, and then, it just, it shoots pain to the top of
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my head, and it’s just excruciating. (T. 25).

The claimant discussed her activities around the house:

     Well, I can do a little.  I can do some light cooking, I can get the
clothes out of the dryer, sometimes, if they’re not too heavy, I can
pick them up, but my husband has to come and actually pick them
up and take them in; so, I can fold them. (T. 25-26).

While she can do some light dusting, the claimant explained that she is unable to do any

sweeping, mopping or vacuuming.  The claimant testified that her husband usually does the dish

washing because her fingers go numb when she starts using them like that.   The testimony of the

claimant reflects that she no longer does any gardening.  The claimant does drive, however has

limitations on same:

     I can - - well, you know, thirty-five, forty-five minutes is about
as long as I can drive in one sitting, because I have to get out and
stretch my neck and move around, you know, to loosen up my
shoulders, because everything get really stiff after sitting in a
position like that. (T. 27).

The claimant also noted the limitations on her shopping brought on by the residuals of her injury:

     No, if I go - - I can go to Wal-Mart and go in there and get a
couple of items and check out and that’s it.  I can’t go and buy like a
whole week’s worth of groceries.  I can’t do that anymore. 

     I just have to go in and pick up what you actually need that day.
(T. 27).

The testimony of the claimant reflects that she can only sit for about thirty minutes before having

to get up and move.  Thereafter the claimant explained:

     No, sometimes I just have to lay down, you know, just to rest my
neck, you know.  I can’t watch, you know, TV for a long time,
because I just can’t be in that position and hold your head still for
that long.  You know, I have to get up and, you know, just get up
and walk a little bit and kind of just stretch. (T. 28).
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The claimant offered as a basis for the afore:

     It’s just that stiffness in my neck, that pain, it’s just like a vise
grip on your neck. (T. 28).

The claimant testified that she usually needs to lay down for an hour.  The claimant testified

regarding her maximum activity duration:

     Oh, I’d say about forty-five minutes, you know.  You know, if
I’m up - - if I’m up I’m, you know, let’s see, dusting or cooking,
usually, by then, about forty-five minutes I’ve got to do something
else, you know. (T. 29).  

The testimony of the claimant reflects that some days are better than other, noting that it

fluctuates;

     Well, the weather has a lot to do with it, but, you know it’s just -
- if I have to - - let’s see, if I have to, like, sit, you know, and just - -
if I have to sit and do anything, you know, like go through bank
statements or anything, you know, that just makes my neck just get
really stiff really quick, you know, and it makes the whole day off
for me.  (T. 29-30).

The claimant offered that duration of time that she could perform a combination of standing,

walking, and sitting before her pain level reached the point that she would have to lay down is

three (3) hours.  The claimant’s testimony reflects that while she would have to lay down for

about an hour following the afore activities, she would not be able to engage in another three-

hour combination of activities:

     No, it’s more limited.  You know, as the day gets longer, you
know, it’s hard to control it, you know, by the early afternoon, you
know, it’s just, you’re a basket case, and you really can’t do
anything, you know, for any period of five minutes before, you
know, you’ve got to - - you have to lay - - 

     Well, yeah.  That’s when the pain just become really severe, I’m
sorry. 
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     Yes, sir, it’s usually, you know, by about 2:00 in the afternoon,
I’m done doing any of the things that I really needed to do or to get
done. (T. 31).

As far as future medical treatment to address her injuries, the claimant testified:

     Just Dr. Covey, he’s suggesting another nerve block in my neck,
because everything’s just too much pain right now, it’s just too
much pain. (T. 32-33).

The claimant has previously undergone the radiofrequency rhizotomy.  As to any benefits realized

from the afore procedure, the claimant testified:

     It did help for a while, but the first three months I was in bed
because it, I couldn’t hold my head up, you know.  They said I had a
lot of inflammation, that’s what they said that reason was, but I just
couldn’t hold my head up, I had to go to bed and lay down. (T. 33).

Regarding the problem with her back from the May 20, 2010, accident, the 

claimant testified:

     I mean, it’s just pain that - - and it shoots down my legs, you
know, real low back. (T. 32).

The claimant opined that if she did not have the problem with her neck and the residuals

therefrom, but only her back, she would be able to return to work.  The testimony of the claimant

reflects that she has some radiation of pain going down both legs, with the right being worse than

the left.   The claimant offered that the afore causes her problems with walking:

     Well, I just can’t, I can’t walk a great distance, you know.  I’m
talking about a short distance.  I used to walk for exercise, but I
can’t do that anymore. (T. 33-34).

Claimant explained that she can probably walk about half a lap on the track, and can stand about

fifteen minutes.   

The claimant testified that she is not aware of any of her past employment activities that
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she can not perform over the course of an eight-hour day. (T. 34).   The testimony of the claimant

reflects that, due to the residuals of her compensable injuries,  she could not do the filing that she

performed in the employment of respondent on a part-time basis where she would work four hours

a day.  The claimant explained that the longest period of time she could do activities is three

hours.

The claimant described the benefits derived from the medications she takes in the

treatment of her compensable injury:

     It just kind of knocks the edge off; so, you can just, you know,
try to make it through the day.  

     It doesn’t alleviate it, it just knocks that sharpness off and that’s
where you can try to have a normal day.  (T. 35).

The claimant testified that she does have problems sleeping:

     Well, I don’t sleep but maybe four hours at night, and that’s not
in a row.  I can go to bed, but I’m usually back up in about an hour
or two hours.  It’s just, you know, uncomfortable. 

     I have to sleep on about a stack of ten pillows, and I have to
arrange them to where it’s kind of a straight shot, where nothing’s
bent the wrong way or I wake up with a really stiff neck and I can’t
move. (T. 35-36).

The testimony of the claimant reflects that she did not have any problems doing her work at

respondent before her May 20, 2010, accident. 

During cross examination the claimant was questioned regarding an injury she suffered

prior to May 20, 2010:

     Oh, I was sitting at a desk, and one [box of books] was knocked 
off from the top of a desk.

     It hit me in the head. (T. 37-38).
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At the time of the afore, the claimant was employed at Ortho Arkansas.  As far as residuals for the

afore accident, the testimony of the claimant reflects:

     For a couple years, but it had gotten - - I had a small bulging disc
back there, and after - - 

     In my neck, yes, sir. 

     I don’t remember.  I can’t even remember what level it was, right
now, without looking at a report. (T. 38).

The claimant received medical treatment in the form of some steroid injections and physical

therapy in connection with the Ortho Arkansas neck injury.  As to her medical providers, the

claimant testified:

     Well, my family physician was Dr. Cooper, Jim Cooper, and I
worked for Ortho Arkansas; so I’m not sure, I had some physical
therapy there. (T. 38).

While the injury occurred at work, the claimant did not file a workers’ compensation claim in

connection with same.   

The claimant testified that she had worked at respondent-employer approximately eight (8)

months at the time of the May 20, 2010, compensable injury.  In addition to the above referenced

medications, the claimant testified that she has a hyperthyroid for which she takes Synthroid;

Prozac as an antidepressant; and Fumera for breast cancer; and Advil. 

In elaborating on the mechanics of her back injury in the May 20, 2010, accident, the

claimant testified:

     It just - - it strained my back with me being turned in a position
that was not normal and to be jerked like that.  (T. 43).

In elaborating to the physical activities that causes her hands to go numb, a residual of the
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May 20, 2010, compensable neck injury, the claimant testified:

     Well, I can be stirring food in the skillet and my hands go numb. 
Anything I have to grip or anything that’s repetitive that I do for five
minutes, they’ll go numb.  And it’s just not much use, you know,
maybe five minutes of anything that’s real repetitive and they go
numb.  When I’m sleeping, they can go numb.  If my neck’s not
right, they’ll go numb. (T. 46).

The claimant testified regarding the impact of sitting longer than is comfortable for her

due to the compensable injury:

     Like, my whole body.  My neck is tight right now, my back is
tight.  It’s the whole body when you sit in one position. 

     Well, they’re [hands] not asleep right now, they’re just here, but
if I’m at home and my arms are here, my hands and stuff will jerk. 
You can just sit there and all the nerves, and they jerk and twitch at
rest.  (T. 50).

The claimant testified that she was referred to Dr. Covey by Dr. Cooper.  The claimant

acknowledged that there was an effort to have her examined by another physician for a second

opinion.  While uncertain of the number of appointments she missed regarding the second opinion

physician, the claimant explained:

     I don’t remember how many appointments, but I was taking
radiation treatment during one of those appointments that they
scheduled me. 

     Well, I guess because whoever sends them to Mr. Jensen just
makes a date, and I would get it in a letter form from him of a date
what they had set. (T. 51-52).

Danny Penn, the claimant’s husband was present and available to testify.  The parties

stipulated that if called to testify, the testimony of Mr. Penn would corroborate that of the

claimant. 
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The medical in the record reflects that the claimant received treatment at Family Practice

Associates during the period May 25,2010 through July 13, 2010.  The May 25, 2010, office note

regarding the claimant reflects, in pertinent part:

CC:
Mrs. Penn is a 47-year-old female.  This visit is covered under
Workers’ Compensation.  She presents with neck pain. date of
injury 5-20-10

HPI:

Mrs. Penn presents with neck pain.  The location of discomfort is
posterior and on the left side.  It radiates to the left arm.  The pain is
characterized as moderate in intensity, constant, and sharp. Initial
onset was 5 days ago.  The precipitation event seems to have been
in training at work another employee pulled on the back of her head
trying to do a new hold. her face/left eye/and left ear are going
numb and her left arm off and on. she has ddd in her lower back. 

     *          *          *

Current Problems:
Low back pain
Neck pain
Paresthesia

*           *          *

Current Medications:
Neurontin 300mg Capsules
Cytomel 25mcg
Prozac 20mg
Synthyroid 0.1
Hydrocodone/Acetaminophen 10mg/650mg
Flexeril 10mg 

*          *          *

ASSESSMENT:

Neck pain
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PLAN:

Neck pain with the new numbness in her face and arm will try to get her set up for
a mri of her c spine, stop the mobic if it upsets her stomach, recheck in one week,
she is going to be off work during that time, heat to her neck.

RADIOLOGY: I have ordered a C-Spine x-ray series to be done
today.
SEND OUT RADIOLOGY: I have ordered an MRI of the Spinal
Canal and contents, Cervical: with contrast to be done.

Prescriptions:
Refill of: Flexeril (Cyclobenzaprine HCI) 10 mg Tablet 1 po up to
tid prn muscle spasm #30 (thirty) tablet (s) Refills: 0
Meloxicam 15mg Tablet  (CX #1, p. 111-112). 

The claimant was seen in follow on June 1, 2010, by Dr. James Cooper.  The office note of the 

afore visit reflects:
HPI

Patient to be evaluated for neck pain.  The location of discomfort is
posterior and on the left side.  It radiates to the left arm.  The pain is
characterized as moderate in intensity, constant, and sharp.  Initial
onset was 2 weeks ago.  The precipitating event seems to have been
in training at work another employee pulled on the back of her head
trying to do a new hold.  She has had neck pain for years but this
was better and she was participating in a program at work and had
her neck snapped back in a demonstration.  This seems to have
worsened her pain and now severe numbness and pain going down
left arm.  Xray done last week by Dr. Barker was OK. 

She has MRI scheduled for tomorrow.

*          *          *

Exams:
NECK examination: Inspection: normal skin soft tissue and bony
appearance with normal cervical lordosis; no gross edema or
evidence of acute injury;
Palpation: pain elicited over the left lateral neck:
Neurovascular: sensation intact to light touch and pain; brisk
bilateral carotid pulse; 2/4 biceps, brachioradialis, and triceps deep
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tendon reflexes;
Range of Motion: limited active ROM with extension, flexion, left
lateral flexion, right lateral flexion, left rotation, and right rotation;

ASSESSMENT:

Neck pain

PLAN:

Neck pain She has MRI scheduled tomorrow.  If disc will refer to
Dr. Adametz or Mason who she has seen in past. If it is normal will
start PT on her neck.  She is presently getting it on her low back.
(CX #1, p. 108-109).

The medical evidence discloses that, in accordance with the above office note, on June 15,

2010, the claimant was evaluated by Dr. James R. Adametz, a Little Rock neurosurgeon.  The

chart note relative to the afore reflects, in pertinent part:

HPI: Ms. Penn was seen in consultation.  This is a lady who I had
been seeing for low back but now she has a new injury.  She was
apparently at work and was taking some training on how to get
residents to release themselves or another resident when a coworker
yanked her head.  She started having pain in the head, neck and
shoulders.  Now she has some pain that goes down her left arm. 
She was given a steroid shot and that helped a little bit.  She had an
MRI scan of the cervical spine.

STUDIES REVIEWED: The MRI reveals a bulging disc at C5-6
with some degenerative changes but not nerve root compression.

PAST MEDICAL HISTORY: Otherwise significant for a lot of
back problems.

*          *          *

ROS: Reveals some palpitations, dizziness, headache, etc. 

PE: On physical exam, she is a very thin adult female.  She has
slight decreased range of motion of the cervical spine.  Her strength
is intact.  Her sensation is intact.
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MDM: I talked to her about this at some length.  Fortunately, I
think it is a pretty minor injury. I would recommend putting her in
some physical therapy for a couple of weeks.  I am going to give her
some Celebrex because she says some of the other anti-
inflammatories bother her stomach.  She is already taking some
muscle relaxers.  She feels like she just can’t work temporarily.  So
I am going to give her about two weeks off but she should be able to
get back to work after that.  I will see her again in a few weeks. (CX
#1,p. 105-106).

The medical in the record reflects that the claimant was seen on June 16, 2010, by Dr.

Cooper.  The office note relative to the afore visit reflects, in pertinent part:

CC
Mrs. Penn is a 47-year-old female.  This is a follow-up visit.  This
visit is covered under Workers’s Compensation.  She presents with
low back pain and neck pain.

HPI:

Patient to be evaluated for low back pain.  The discomfort is most
prominent in the mid lumbar spine.  This radiates to the right
buttock, right posterior thigh, right calf, and feet.  She characterizes
it as constant, aching, and cramping.  This is a chronic, but
intermittent problem with an acute exacerbation.  She states that the
current episode of pain started weeks ago.  The event which
precipitated this pain was bending over.  Associated symptoms
include stiffness and paravertebral muscle spasm.  She denies
fever, unexplained weight loss, numbness in the legs, weakness of
the legs or incontinence.

We gave her injection in her hip last week and this actually helped
he (sic) neck too.  She had MRI which showed some disc problems
but not anything that looked surgical.  Dr. Adametz saw her
yesterday and it is not felt to be surgical but he wants he (sic) to
have PT.

Neck pain details; the location of discomfort is posterior and on the
left side.  It radiates to the left arm.  The pain is characterized as
moderated in intensity, constant, and sharp.  Initial onset was 2
weeks ago.  The precipitating event seems to have been in training
at work another employee pulled on the back of her head trying to
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do a new hold.  See above for discussion regarding injections. 

*          *          *

Exams:

GENERAL: well developed; well nourished; well groomed; no
apparent distress
NECK: neck is stiff; has decreased range of motion with forward
flexion, side flexion to the left, side flexion to the right, extension,
left rotation, and right rotation;
MUSCULOSKELETAL: Crepitus, Tenderness, Effusion;
tenderness noted in the stiffness and tenderness in lumbar and
cervical spine. 

ASSESSMENT:

Low back pain
Neck pain.  (CX #1, p. 103-104).

A July 6, 2010, office note regarding a visit by the claimant to Dr. Cooper reflects, in pertinent

part:

HPI:

Neck pain noted.  The location of discomfort is posterior and on the
left side.  It radiates to the left arm.  The pain is characterized as
moderate in intensity, constant, and sharp. Initial onset was 4 weeks
ago.  The precipitating event seems to have been in training at work
another employee pulled on the back of her head trying to do a new
hold.  We did MRI that showed some mild to moderate disc disease. 
She saw a neurosurgeon Dr. Adametz and he felt it was non
surgical.  She was scheduled to go back to work today but last night
her left arm woke her up hurting severely and was a 9/10 and she
almost went to ER.

She’s had no new activity that would cause this to worsen. 

*          *          *

ASSESSMENT:
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Neck pain

PLAN:

Neck pain gave cortizone injection in trigger point left trapezius
muscle region. (CX #1, p. 101-102). 

The medical in the record reflects that the claimant was again seen by Dr. Adametz on July

2, 2010, at which time he assumed her medical treatment and recommended physical therapy. 

(CX #1, p. 93-96).  The claimant was seen by Dr. Adametz on August 20, 2010.  The chart note of

the afore visit reflects:

CHART NOTE:      Ms. Penn came back to the office on August
20, 2010.  She says that she still hurts in her neck and arm.  It kind
of fluctuates from side to side.  She hurts particularly around her left
shoulder.  She has been seeing Dr. Cooper and he did a steroid
injection on her shoulder and neck and that helped a little bit, but
she says that she is still miserable.  She took, the therapy, and
thought it actually aggravated things.  She is taking some Flexeril,
but it is not helping a whole lot.  She could not even tolerate the
Celebrex from a GI standpoint, so I am pretty limited on any kind of
anti-inflammatories I can give her.

DECISION MAKING:   I talked to her about options.  She is just
convinced that there is a significant problem.  I reviewed the MRI
scan again and she does have some small problems, but I do not see
anything clear cut to operate on.  I think that with all this in mind I
ought to go ahead and do a cervical myelogram just be certain that
there is enough nerve root pressure there to warrant surgery as I
have run out of other things to do. (CX #1, p. 67).

The evidence reflects that the claimant underwent a cervical myelogram with lumbar puncture on

August 30, 2010, at Arkansas Surgical Hospital under the cere of Dr. Adametz. (CX #1, p. 71).

The medical reflects that the claimant was seen in follow-up by Dr. Adametz on August

31, 2010.  The chart note relative to the afore reflects, in pertinent part:

CHART NOTE: Mrs. Penn underwent a cervical myelogram on
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August 30, 2010.  She comes back in the office on August 31, to
discuss it.

STUDIES REVIEWED:   I reviewed the myelogram at length. 
She does have a little bulge of the disc at C4-5 and another little
bulge at C6-7.  Neither of these are very bad.  Her worst level,
probably, is still C5-6 where she has sort of a combination of a
bulge of the disc and some spondylosis but even that level is pretty
mild and it is eccentric to the right side.  She now hurts in both sides
and arms but her left has always been her worst and it does not fit
very well because the nerve level looks pretty good on the left side.

MDM:   I spent quite a bit of time going over this with her in some
detail.  She still kind of hurts all over.  She still has numbness in her
hands.  She actually had a nerve conduction study recently to rule
out carpal tunnel but it was normal.  I assume that this is mostly just
some muscle tension and soft tissue injury that she just has had a
hard time getting over.  She is on some muscle relaxers.  She has
not been able to take anti-inflammatories, so I encouraged her to
take some Glucosamine.  I am also going to have her sort of use hot
showers and stretching exercises at least twice a day for a while
now.

As far as work goes, I think she could return to work on a part time
basis at least.  Ideally, we would only have her work about four
hours a day and then with the plan to kind of gradually increase that. 
She is actually thinking about quitting work anyway but I told her
that was up to her.  My official position right now would be that she
could work part time starting next week with the hope of getting her
back to full time somewhere in the next six weeks or so. (CX #1, p.
64-65). 

The evidence reflects that the claimant was again seen by Dr. Adametz on October 12,

2010.  The chart note of the afore visit reflects:

CHART NOTE:   Mrs. Karen Penn came back to the office on
October 12, 2010.  She tells me, unfortunately, she has been
terminated from her job.  So she did not ever go back to work.  She
is still having neck pain.  She has a lot of headaches.  Apparently
she has migraines anyway but feels like her neck pain exacerbates
these.  She intermittently gets numbness of her hands but she does
not have it right now.  She never tried the Glucosamine that I
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suggested to her.  She has taken some Flexeril and some
Hydrocodone.

PE: On exam today, she has a slight decreased range of motion of
the cervical spine.  Her strength is good.  Her sensation is intact at
the moment.

MDM:   I talked to about this at some length.  She has some
problems in her neck.  I just did not think they were really quite bad
enough to warrant surgery.  I have really done about everything that
I can for her.  I think she can continue to take some Flexeril on an as
needed basis.  I encouraged her to get the Glucosamie and
Condrointin sulfate.  I told her to continue hot showers and try to
get into a little bit of an exercise program.  Otherwise, I don’t think
that I really have anything to offer her at this point.  I am ready to
release her. (CX #1, p. 63).

The medical in the record reflects that the claimant was initially seen by Dr. Scott

M.Schlesinger, a Little Rock neurosurgeon, on May 3, 2011, pursuant to a referral of Dr. Lisa

Baker.  The May 3, 2011, report generated in connection with the afore visit reflects, in pertinent

part:

This 48-year-old female presents with a Chief Complaint of
neck and bilateral arm pain, left arm is worse than the right
arm.

Date of Onset/Duration: May 2010

Cause: s/p Work Injury

Exact Location of Symptoms: Bilateral neck pain, bilateral arm pain
with tingling radiating into the thumb, index and middle fingers on
the right hand, and on the left to just her thumb.

*          *          *

MEDICAL DECISION MAKING

Interpretation of Data:
I have personally read and interpreted the multiple MRI images of
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the cervical spine.  This study is basically unremarkable.  A decision
was made to request the radiologist’s report.  I have reviewed the
radiologists’ report, and basically agree with their findings. 

The decision was made to obtain a complete series of plain
radiographs of the cervical spine.  My personal reading and
interpretation of this study shows mild degenerative changes.  No
fracture dislocation seen.

A decision was made to request the medical records pertinent for
the current problem.  I have reviewed these records. 

Impression/Plan/Discussion:
I am going to go ahead and treat her conservatively and offered her
epidural injections, postinjection therapy protocol, a TENS unit and
cervical traction unit.  Once we get Workers’ Comp’s approval for
this, we can proceed. (CX #1, p. 87-91).

The medical records reflects that the claimant underwent a cervical epidural steroid injection, C7-

Tl, under the directions of Dr. Schlesinger on May 24, 2011, June 7, 2011, and June 21, 2011.

(CX #1, p. 84-86).   

The evidence in the record reflects that the claimant was seen in the emergency room of

Saline Memorial Hospital on July 1, 2011, with complaints of migraine headache and vomiting. 

The year-long history of the claimant’s neck pain is reflected in the emergency room records. (CX

#1, p. 78-82).  The claimant was again seen at the emergency room of Saline Memorial on

September 8, 2011. (CX #1, p. 72-77). 

The medical in the record reflects that the claimant was referred to Dr. M. Carl Covey, by

Dr. James Cooper.  The claimant was initially seen by Dr. Covey on August 26, 2011.  The

narrative report of the afore visit reflects, in pertinent part:

REASON FOR NEW PATIENT EVALUATION: Patient
complains of pain in the head, neck, and back 
Duration: Over 3yrs



23

HISTORY OF PRESENT ILLNESS:   This patient is a 49 year-
old female seen today for initial consultation, evaluation and
treatment recommendations.  Patient complains of pain in the head,
neck, and back.  She states that this pain has been present for over
three years and her pain is pretty constant without variation of
severity.  Patient experiences Migraine headaches about three to
four times per week and states that this has been going on for a very
long time.  She states that she injured her neck at work in May of
2010 during a mandatory training session when a co-worker pulled
her head back causing bulging disc.  She states that she was
working at the AR Health Center and was trying to learn how to
release another resident if the circumstance called for it.  Patient
states that her back pain began about four years ago when she was
involved in a MVA.  She is not seeing anyone for her headaches and
states that she has tried prescription medications for migraines in
the past with little or no relief.  She states that she has had epidural
steroid injections in the neck and in the back.  The lumbar injections
caused more pain than relief and the cervical injections caused
Migraines.  She has gotten trigger point injections in the past which
provided a lot of relief.  Patient takes the hydrocodone and
cyclobenzaprine on a daily basis and she states that they work fairly
well to control the pain with no negative side effects. 

*          *          *

DIAGNOSIS:
Cervical Spinal Pain
Cervical Spondylosis
Lumbar Spinal Pain

DISCUSSION AND PLAN: After lengthy discussion regarding her
pain pattern, medications, and previous treatments, it was decided to
order Xrays of the C-Spine and L-Spine.  We will call Saline
Memorial and get records from her L-Spine MRI.  Patient will be
scheduled for C-MBNB #1 and C-MBNB #2, the first one by 09-25-
2011.  Patient is advised to continue her Hydrocodone until she is
out and we will write her prescriptions for Fentanyl Patch 25mcg
Apply 1 to skin Q72hrs, tizanidine 2mg 1-2 po TID prn, and give
her samples of Vimovo.  Patient will bring back any remaining
hydrocodone to her next office visit to be changed to something
with no Tylenol in it.  She verbalizes understanding and is in
agreement with the above stated plan.
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PLAN:
1.   C-Spine and L-Spine Xrays
2.   Get MRI Report from Saline Memorial (L-Spine)
3.   Schedule for C-MBNB #1 and C-MBNB #2 (first one by 09-25-
2011)
4.   Write Fentanyl Patch to wear and tizanidine - Continue
Hydrocodone 08/26/11 Fentanyl Patch 25mcg Qty: 10
Frequency: Apply 1 to Skin Q72hrs 08/26/11 tizanidine 2mg Qty:
180 Frequency: 1-2 po TID prn
5.   Samples of Vimovo 500mg/20mg (CX #1, p. 52-55).

The September 8, 2011, radiology report regarding the claimant reflects, in pertinent part:

IMPRESSION:
1)   DDD C5-C6 cervical
2)   Cervical spondylosis
3)   DDD L5-S1 lumbar.   (CX #1, p. 51). 

The evidence reflects that the claimant was next seen by Dr. Covey on September 12,

2011.  The report regarding the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 49 year-old female
patient who presents today with cervical and lumbar spine pain with
radiation to the upper extremities bilateral.  She has tried Fiorcet
and Topamax for her headaches but the medications do not help. 
She is scheduled for a medial branch nerve on 9/22/11 at 2:15pm. 
She would like her patch increased today to help with her increased
pain.  She says the first two days her patch helps some but would
like more relief on the third day.  Her pain was visualized on the
upper left and right shoulder with slight skin irritation.  She says the
irritation has improved with the use of Nasocort.  She is unable to
take NSAIDS due to allergic reaction. 

*          *          *

RADIOLOGY/LAB/UDS: MRI 8/26/11: Narrowing.
Patient did not have a UDS today as previous screen was compliant
on 8/26/11.

WORK STATUS: Unemployed

DISCUSSION:   Discussed with Dr. Covey.  She will keep her
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scheduled medial branch nerve block procedure on 9/22/11.  We
will increase her Fentanyl patch from 50 mcg every 72 hours to
50mcg change every 48 hours.  She is unable to take Hydrocodone
because of the Tylenol in the medication.  She will try Oxy IR 5 mg
tid to help with her increased pain.  We will refill her prescriptions
today and she will return in one month for a follow-up. (CX #1, p.
48-49).

    
The medical in the record reflects that the claimant continued to treat with Dr. Covey through

December 30, 2013.  

The evidence reflects that the claimant was seen by Dr. Covey on March 22, 2012.  The

clinic note relative to the afore reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 49 year-old female
patient who presents today with neck and bilateral shoulder pain. 
She states she had a coritsone shot yesterday for spurs in heels,
given in her left hip, by Dr. Cooper.  She states the shot she had
yesterday also helped her neck pain.  She is here today for a routine
follow up visit.  She reports an average pain level of 6; with the
worst level being a 10 in the last week.  The patient reports that the
amount of pain relief she is now receiving from the current pain
reliever(s) is enough to make a difference in her life.  She states
when she takes the Hydrocodone does help the pain.  She states it
does not help as much as it used to help.  She voices she would like
to find something stronger to help the pain.

*          *          *

ASSESSMENT:
724.2 - Low Back Pain
723.1 - Pain in Neck
721.0 - Spondylosis, Cervical
723.4 - Radiculitis, Upper
724.4 - Radiculitis Lower Limb

PLAN:
1.   Follow up in 4 weeks aPN
2.   Lab order given today . . .   (CX #1, p. 32-35).

The claimant was again seen by Dr. Covey on July 4, 2012.  The clinic note of the afore visit
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reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
This is a 49 year-old female patient who presents today with pain in
the neck that radiates down into the shoulders and arms and pain in
the back.  She states that over the last one month, she has noticed a
lot of burning in her right arm and hand that wakes her up
throughout the night and stays numb pretty constant.  Patient
complains of pain that is constant and is much worse with increased
activities.  She states that her current medications are working well
to control her pain with no negative side effects.  Patient’s last
NCV/EMG was two years ago at Thomas Neurology and patient
states that the results showed that her radicular symptoms were
caused from her neck.

*          *          *

REPORTS: C-Spine MRI from 06-14-2012 Shows:
- Cervical DDD
- Foraminal Narrowing

*          *          *

MEDICAL DECISION MAKING:
We will refill all medications at current dosing since the patient
seems to be doing well with these.  Discussed patient’s recent
cervical MRI and she was given a copy of this report.  Patient will
be given a DME for a night time splint to wear on the wrist and will
be referred back to Dr. Thomas for repeat NCV/EMG.  She will
need to be back in three months and she is in agreement with the
above stated plan.  (CX #1, p. 29-30).

Responsive to a June 14, 2012, inquiry by the claimant’s attorney, Dr. Adametz opined

that as a result of the May 20, 2010, compensable injury of the claimant, in accordance with the

AMA Guidelines, 4th edition, the same resulted in an anatomical impairment of 6% to the body as

a whole.  The afore response was dated June 27, 2012.  (CX #1, p. 61).  In correspondence from

respondents regarding the “major cause” of the 6% impairment, Dr. Adametz opined that the

claimant’s degenerative disc disease of the cervical spine was less than 50% attributable to the
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rating. (CX #2).

The medical evidence reflects that the claimant was last seen by Dr. Covey on December

30, 2013.  The clinic noted relative to the afore visit reflects, in pertinent part:

SUBJECTIVE: Chief complaint as reported today by the patient:
pain in the neck, low back, left shoulder.

HISTORY OF PRESENT ILLNESS: This is a 51 year-old
female, patient who presents today with pain in the low back, neck
and left shoulder.  Her medications are Roxicodone and Flexeril. 
Patient is here for a follow up visit medication refills and reports a
pain score of 7/10.  The best pain score in the past two weeks has
been 7/10.  There are no reported serious side effects from the
medications.  The pain medications were brought for count today. 
There are #39 of roxicodone w/fill date of 12/6/13.  This count does
correlate with dates filled according to directions. 

*          *          *

DISCUSSION: Patient is taking up to 3 Flexeril a day and her
prescription will be written accordingly.  She will continue
Roxicodone for pain and return in 8 weeks for refill.  Patient agreed
with stated plan. 

ASSESSMENT FOR TODAYS VISIT:
LUMBAGO
Pain in Neck
Spondylosis, Cervical
Radiculitis, Upper

Work Status: Workman’s Comp (CX #1, p. 2-3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on May 20, 2010, when the claimant 

sustained a compensable injury during which time she earned an average weekly wage of $482.92,

generating compensation benefit rates of $324.00/$243.00, for temporary total/permanent partial

disability.

3. On October 12, 2010, the claimant reached the end of her healing period as a result

of the May 20, 2010, compensable injury.

4. The claimant has a permanent physical impairment in the amount of 6% to the 

body as a whole as a result of the May 20,2010, compensable injury.

5. In addition to the permanent physical impairment, when the claimant’s age, 

education, work experience, and other matters reasonably expected to affect her future earning

capacity are considered, the evidence preponderates that the claimant has sustained a loss of

earning capacity in the amount of 24% as a result of the May 20, 2010, compensable injury.      

6. The respondents shall pay all reasonable hospital and medical expenses arising out 

of the injury of May 20, 2010.     

7. The respondents have controverted the claimant’s entitlement to indemnity benefits 

to correspond with her anatomical impairment and wage loss disability.  

CONCLUSIONS

The compensability of the claimant’s May 20, 2010, injury is not disputed.  The claimant

asserts that the afore resulted in a 6% whole person anatomical impairment and wage loss in

excess of same.  Respondents deny that the major cause of the claimant’s anatomical impairment

in the result of the May 20, 2010, compensable injury.  As a consequence of the afore respondents
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deny that the claimant is entitled to the payment of indemnity benefits to correspond with the

impairment assessed or to wage loss disability benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Permanent -Impairment Rating

The Arkansas Workers’ Compensation provisions provides that “any determination of the

existence or extent of physical impairment shall be supported by objective and measurable

physical or mental findings”.  Ark. Code Ann. §11-9-704 (c)(1)(B) (Repl. 2002).  “Objective

findings” are defined as “those finding which cannot come under the voluntary control of the

patient.” Ark. Code Ann. §11-9-102 (16)(A)(i) (Supp. 2011).  Additionally, the statute mandated

that in determining physical or anatomical impairment complaints of pain may not be taken into

consideration.  Ark. Code Ann. §11-9-102 (16)(A)(ii)(a).

Ark. Code Ann. §11-9-102 (4)(F)(ii)(a) (Supp. 2011),  provide that “permanent benefits

shall be awarded only upon a determination that the compensable injury was the major cause of

the disability or impairment.”  An employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing condition are compensable. Leach v. Cooper Tire &

Rubber Co., 2011 Ark. App. 571.  Ark. Code Ann. §11-9-102 (4)(ii)(b), provides, in pertinent

part, “if any compensable injury combines with a preexisting disease or condition or the natural

process of aging to cause or prolong disability or a need for treatment, permanent benefits shall be

payable for the resultant condition only if the compensable injury is the major cause of the

permanent disability or need for treatment.”  Major cause is defined as “more than fifty percent
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(50%) of the cause.”  Ark. Code Ann. §11-9-102 (14)(A).  Wright v. St. Vincent Doctors Hospital

2012 Ark. App. 153.

The mechanics of the claimant’s May 20, 2010, compensable injury is not disputed. 

Further, the claimant does not dispute a prior injury to her neck while in the employment of Ortho

Arkansas.  The afore injury did not result in any loss time.  Likewise, the claimant does not

dispute that presence of complaints of pain in her low back prior to the May 20, 2010,

compensable injury.  While the claimant took medication in connection with her back complaints

before the May 20, 2010, compensable injury, the evidence discloses that she continued to work

and had the capacity to perform demands and tasks of her regular job duties in the employment of

respondent-employer. 

The claimant has been seen and treated by a pain management specialist and two (2)

neurosurgeons in connection with the injuries and complaints growing out of the May 20, 2010,

compensable accident.  The parties stipulated that the claimant reached the end of her healing

period on October 12, 2010.  In response to a June 14, 2012, inquiry from claimant’s attorney, Dr.

Adametz responded on June 27, 2012, that the claimant sustained a 6% anatomical impairment

from the May 20, 2010, compensable injury based on the AMA Guidelines, 4th Ed.  In response to

a July 10, 2012, inquiry from respondents, Dr. Adametz relayed that the claimant’s degenerative

disk disease in the cervical spine was not the major cause of the 6% impairment rating.  Averitt

Express, Inc. v. Gilley, 104 Ark. App. 16, 289 S.W.3d 118 (2008).   The claimant has sustained

her burden of proof by a preponderance of the evidence that she has sustained a 6% whole body

anatomical impairment as a result of the May 20, 2010, compensable injury.  Respondents have

controverted the claimant’s entitlement to the afore benefits. 
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Wage Loss Disability

The Commission has the authority to increase a claimant’s disability rating when a 

claimant has been assigned an anatomical impairment rating to the body as a whole, pursuant to

Ark. Code Ann. §11-9-522 (b)(1)(Repl. 2002); Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 228,

201 S.W.3d 449 (2005).  The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood. Logan County v. McDonald, 90 Ark. App. 409,

206 S.W.3d 258 (2005).  Indeed, Ark Code Ann. §11-9-522, Compensation for disability –

Unscheduled permanent partial disability, provided:

(b)(1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission may
take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age, education,
work experience, and other matters reasonably expected to affect his
or her future earning capacity. 

In the present claim, the claimant, with a date of birth of August 20, 1962, is a high school

graduate, with no post secondary education or vocational training.  The claimant has not worked

since her May 20, 2010, compensable injury.  The claimant is unable to engage in physical

activities for any prolonged or significant duration due to residuals of the May 20, 2010,

compensable spinal injuries.  The claimant is physically unable to discharge her former

employment duties in the employment of respondents on a part-time basis.  The claimant

experiences limitation in her use of her upper extremities due to pain and numbness, as well as a

lack of grip strength.  The claimant is unable to maintain her neck in a specific position for a

period of time long enough to accomplish significant typing or keyboard activities.  Further, the

claimant has limitations on the duration of time that she is able to stand, or sit.  The claimant’s
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condition requires that she takes prescription medications in the treatment of symptoms from the

compensable injury.

The evidence preponderates that when the claimant’s age, education, work experience,

permanent restrictions and physical limitations are considered, along with other matters

reasonably expected to affect her future earning capacity, the claimant has sustained a loss of

earning capacity or wage loss disability in the amount of 24% in excess of her anatomical

impairment.  Respondents have controverted the claimant’s entitlement to the afore benefits.

AWARD

The respondents are herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $243.00, to correspond with the 30% 

permanent partial disability incurred as a result of the May 20, 2010, compensable injury.  Said

sums accrued shall be paid in lump sum without discount.

The respondents are further ordered and directed to pay all reasonably necessary medical, 

hospital and other apparatus arising out of and in connection with the treatment of the May 20,

2010, compensable injury, pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED. 

________________________________________________
                                                             Andrew L. Blood, ADMINISTRATIVE LAW JUDG      
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