
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G305889

JUSTINE PAYNE, EMPLOYEE CLAIMANT

CRITTENDEN ADULT CARE SERVICES, LLC, EMPLOYER RESPONDENT

TRAVELERS PROPERTY & CASUALTY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED AUGUST 19, 2014

Hearing before Chief Administrative Law Judge David Greenbaum on August 15,
2014, at Marion, Crittenden County, Arkansas.

Claimant failed to appear at the hearing.

Respondents represented by Mr. Phillip P. Cuffman, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on August 15, 2014, to determine whether this

claim should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code

Ann. §11-9-702 and/or Commission Rule 099.13.

The sole issue presented for determination at the August 15, 2014, hearing

concerned respondents’ Motions to Dismiss the claim which have been filed on two

(2) separate occasions.  After a review of the Commission file, I find that the Motion

to Dismiss the claim should be granted.  A procedural history of the claim was read

into the record at the scheduled hearing and further documented by various records

which were introduced as exhibits in support of this determination.

The immediate claim concerns an alleged accident and injury on July 8,

2013.  Respondents have controverted this claim in its entirety, as reflected by
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Commission Forms A-1 and AR-2, respectively, submitted by the

respondent/carrier.  Although no Commission Form AR-C has ever been filed by the

claimant, following the controversion of the claim, in a letter dated August 22, 2013,

attorney Thomas W. Mickel, filed an entry of appearance for the claimant and

requested that the claim be referred to an Administrative Law Judge for a hearing.

Following assignment of the claim, prehearing questionnaires, as well as preliminary

notices were sent to both parties on August 29, 2013.  Following the submission of

prehearing information filings by both parties, and, after allowing time for additional

discovery, a prehearing conference was conducted on December 4, 2013, and a

Prehearing Order was filed on said date.  The Prehearing Order reflects that the

claimant was awaiting supplemental medicals prior to going forward on a hearing

on compensability.  Respondents reserved the right to cross-examine any new

medical evidence.  By agreement of the parties, the claim was returned to the

Commission’s general files because discovery was incomplete and the medical

undeveloped.  (Comm. Ex. 3).

Next, on January 15, 2014, claimant’s attorney filed a Motion to withdraw as

counsel for the claimant.  No attorney’s fee lien was filed.  The claim was then

assigned to the Full Workers’ Compensation Commission.  An Order was filed

February 3, 2014, granting the Motion.  (Comm. Ex. 4)

On March 31, 2014, respondents filed its first Motion to Dismiss the claim.

The claim was reassigned to the Adjudication Division to consider the respondents’



-3-PAYNE – G305889

Motion to Dismiss.  By letter dated April 3, 2014, the claimant was granted twenty

(20) days to respond to the Motion to Dismiss.  In an undated letter received on

April 29, 2014, the claimant objected to the dismissal of her claim.  Accordingly, a

prehearing conference was scheduled for May 14, 2014, to discuss the pending

Motion, as well as claimant’s objection thereto.  During the prehearing conference,

the claimant advised that she wished to consult with and/or retain an attorney.  The

claimant requested additional time to obtain her records from her former attorney.

In addition, the claimant stated that she may obtain supplemental medical records

from her current treating physician.  The claimant was granted sixty (60) days to

complete her discovery and request another hearing.  The claim was returned to the

Commission’s general files as reflected by Prehearing Order filed May 14, 2014.

(Comm. Ex. 6)

The claimant did not file any supplemental documentation.  On July 14, 2014,

respondents filed its second Motion to Dismiss the claim for want of prosecution.

(Comm. Ex. 7)

A hearing was scheduled to determine whether or not this claim should be

dismissed for failure to prosecute pursuant to Dillard  v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

The claimant was sent notice of the hearing on July 17, 2014, scheduling the

matter for a hearing on August 15, 2014.  Notice was sent both First-Class Mail, as

well as Certified Mail, Return Receipt Requested.  The Certified-Mail was returned
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indicating unable to deliver.  The First-Class notification was not returned.  As

reflected above, the claimant failed to appear at the hearing.  Respondents

appeared by and through its attorney and renewed its Motion to Dismiss the claim.

In view of the foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On or about August 23, 2013, the claimant requested a hearing alleging a

work-related injury on July 8, 2013.

3. Respondents have controverted this claim in its entirety.

4. The claimant has failed to prosecute her claim.

5. This claim should be dismissed for wand of prosecution pursuant to Ark.

Code Ann. §11-9-702(a)(4).

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the procedural history reflected above clearly indicates that the claimant

has failed and/or refused to prosecute her claim.  The claimant has been advised

that her failure to prosecute the claim would result in a dismissal of her claim.  A

hearing was scheduled at respondents request pursuant to Ark. Code Ann. §11-9-

702(a)(4), as well as Dillard v. Benton County Sheriff’s Office, supra.  The claimant

failed to appear at the scheduled hearing on August 15, 2014.  Accordingly, it is
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hereby determined that this claim should be dismissed without prejudice. 

This Order shall not be construed to affect the refiling of this claim if filed

within the statutory time limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


