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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to workers’ compensation benefits.  On January 13, 2014, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties contentions relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  Additionally, the parties

stipulated that the claimant’s average weekly wage was $964.00, which generates compensation

benefit rates of $602.00/$452.00, for temporary total/permanent partial disability.  In addition to

the contentions reflected in the Pre-hearing Order respondents further contend that there is not a

medical opinion addressing causation.
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The testimony of Jeremy Scott Payne, William Gary Moore, Jr., and Gerald Powers

coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Jeremy Scott Payne, with a date of birth of December 8, 1979, has an eleventh grade 

education.  In terms of his work history, the claimant’s testimony reflects:

     Before - - I mean, I’ve been a welder pretty much my whole lift. 
But before that then, I worked for Wilson Industrial Service. (T. 9).

The claimant explained the nature of the business of Wilson Industrial was to put in pipe - - poly

pipes. 

The claimant commenced his latest period of employment with respondent-employer on

June 16, 2011, and remains so employed.  Other then the period for which he currently seeks

temporary total disability benefits, October 28, 2013 through December 5, 2013, the claimant has

worked continuously for respondent-employer since June 16, 2011.

The testimony of the claimant reflects that for approximately one and one-half (1 ½) years

prior to his June 16, 2011, employment by respondent-employer he was laid off and did not work

anywhere.  During the one and one-half (1 ½) year period the claimant was calling in looking for

jobs.  The claimant received unemployment compensation benefits during the afore period.  The

claimant denied that during the lay-off period he engaged in any activities or hobbies where he

used his right arm extensively.

The claimant was hired as a welder by respondent-employer on June 16, 2011. 

Respondent-employer is a manufacturer of railroad cars. In describing his job duties once he

commenced employment, the testimony of the claimant reflects:
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     When I first began, I did a lot of grinding and welding and
pretty much I worked in final, which they just repaired welds and
cleaned cars and stuff like that, you know, clean all the splatter off
it from the welders. (T. 11).

The claimant testified that his job at respondent-employer changed from June 2011, explaining:

     Well, I went from there and I did a - - I went to night shift for a
while.  I was - - for about four months I was quality assurance and
just marked up welds, bad welds.  Then, I became a lead man for
about four, maybe five months.  Which I still worked as a lead
man, and after that I went to - - back to day shift and I’m working
my job now.  I’ve been on that for about a year. (T. 12).

In September 2013, the claimant’s job was that of welding bolster pads.  The claimant elaborated

on the specifics of the job of welding bolster pads:

     I have to weld and take a grinder and clean all the spatter off,
and grind down the tie ends where you take your welds and meet
each other, got to make sure that they’re pretty flush and nice
looking. (T. 12). 

The claimant is right handed.  While he also does some sweeping, the testimony of the claimant

reflects that the bulk of his work activity is grinding and welding.

The claimant testified regarding the symptoms he began experiencing in September 2013:

     Just my hand going numb.  It was getting hard to hold the
welding blade in my hand.  When I was welding, it would get
weak, I’d have to stop welding and kind of shake my hand to get
the feeling to come back in my hand. (T. 13).

The claimant’s testimony reflects that at the time he experienced the above symptoms he was

either “just welding” or grinding, adding:

     Yes.  Any time I used my right hand there at work, it would
start to go numb.  It just gradually got worse and worse. (T. 13).

The claimant denied experiencing the above symptoms away from work.  The claimant offered
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that the symptoms immediately following the use of the welder or the grinder.  The claimant

explained his physical use of his right hand while welding and grinding at work:

     All right.  You have to - - when you’re welding you have to
squeeze the trigger and hold it to go down.  Of course, to me, I take
a strong grip of it.  I don’t know why, I just do.  And then,
grinding, you have to hit a trigger, pull it, and hold the trigger; so,
you can grind. (T. 14).

The testimony of the claimant reflects that during the pertinent time period he worked

nine to ten hours a day.  As to the amount of time during a typical day that he spent gripping

either the grinder or the welder, the claimant offered:

     At least - - it’s hard to tell, because sometimes we have to break
for cars, but I want to say at least seven; seven hours a day. (T. 14).

As to the pace with which he was required to perform his work, the claimant testified:

     Yeah.  You have a time limit on the cars.  We have an hour to
get a car done. (T. 15).

The claimant addressed the activities that had to be performed in order to get the railcar done

within an hour:

     Weld, grind.  We have to roll the car, you know, side to side to
do that whole car, but that’s basically all we do is weld it. (T. 15).

The claimant characterized his work pace as “pretty fast”, which included both the welding and

the grinding.  The claimant maintains that the afore was consistent during the time that he

performed his job for respondent-employer. 

The claimant testified regarding his actions after he began experiencing the symptoms in

his right hand:

     Well, we had a thing where we had to go to the doctor, we have
a wellness program.  The first time I went to her, I didn’t really
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mention it, because it wasn’t numb; so, I had to think about it.  She
wanted me to come back a couple days later, because she said she
found blood in my ear and lots of protein.  So, she wanted me to
come back first thing in the morning before I went to work to see -
- she thought - - she said it could be the heat at work.  My wife told
me - - reminded me to make sure I tell her about my hand. (T. 16).

The wellness program, while out of the Piggott Community Hospital, was actually located in the

doctor’s office in Rector.  The claimant saw Dr. Amanda Sallmon, and relayed his symptom. 

The claimant acknowledged that originally he did not think that his complaints were attributable

to his hand along:

     No, I thought my shoulder.  In the beginning I thought my
shoulder; before my hand ever even bothered me, my [right]
shoulder always hurt. (T. 16).

The claimant continued, noting that his right shoulder hurts all the time, twenty-four-seven.   The

claimant denies any past accidents.

The claimant confirmed that after seeing Dr. Smallmon on September 30, 2013, he was

referred to St. Bernard’s for a test which disclosed severe carpal tunnel on the right upper

extremity.  The testimony of the claimant reflects that following his return to Dr. Smallmon he

was referred by same to Dr. Schechter, who performed surgery on October 28, 2013.  The

claimant did not miss any significant time from work prior to the October 28, 2013, carpal tunnel

release surgery. 

The claimant was off work for six (6) weeks following the October 28, 2013, carpal

tunnel release surgery by Dr. Schechter.  The claimant testified regarding the symptoms relieved

by the carpal tunnel release surgery:

     It relieved the numbness.  I don’t get numb no more.  I don’t
have all my strength back yet, but she said that would take a period
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of time to get all my strength back, but I don’t have numbness no
more.  It gets tired if I use it a lot, but that’s - - he said that would
be normal. (T. 18).

The claimant returned to the employment of respondent-employer on December 5, 2013,

performing his same job duties and earning the same wages. 

The claimant is uncertain of the date of the onset of his symptoms in the right upper

extremity, however he is certain that it was not before June, 2011.  Additionally, the claimant is

certain that his symptoms began after he commenced his employment with respondent-employer. 

 The claimant testified that he does not have any kind of hobbies.  

During cross-examination the claimant acknowledged providing a deposition on February

18, 2014.  The testimony of the claimant reflects that the carpal tunnel release surgery performed

by Dr. Schechter was paid for using his Blue Cross/Blue Shield plan that was provided through

his employment with respondent.  The claimant testified that while his group health plan has paid

for his medical treatment relative to his right-hand injury, not all of the bills have been paid.  

The claimant has been in the classification of a Class II welder in the employment of

respondent since February/March 2013.  The claimant noted, with respect to when he started the

current shift that he is working:

     I was - - I remember it was still kind of cold outside, yeah, but I
don’t - I don’t remember what month it was to tell you exactly. (T.
22). 

The claimant confirmed that when he made the transition to day shift he did not have to grind as

much as he had previously.  The claimant reiterated that during the course of a typical 10-hour

work day he welded and grinded a combination of seven hours.  As to the availability of down or

lag time between cars, the claimant explained:
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     Well, that’s why I said when we was working nine or ten hours
a day, that’s when I totaled up about seven hours, because
sometimes there is a little down time. (T. 23).

The claimant continued:

     There is at times.  Like now, I mean, we’re doing two different
kinds of railcars now, and we’re having trouble getting them.  But
back then, we was getting them pretty much back-to-back. (T. 23).

The claimant maintains that during the spring of 2013, respondent was getting railcars

back-to-back which required him to hold a welder or grinder seven hours a day.  During his

deposition the claimant offered that his right hand began hurting in the middle of 2013, and

gradually continued to get worse.

The claimant testified that since he did not say anything to the doctor during the

September 20, 2013, wellness visit about his right hand he is not surprised that the report does

not mention it.  Regarding the absence of his mentioning his right hand complaint, the claimant

noted that while the pain in his right hand started in the Spring of 2013:

     When I’m not at work, it doesn’t bother me; so, I don’t think
about it. 

     When I’m not at work, it really don’t bother me; so, I don’t
think about it. (T. 24-25).

As to his right hand symptoms causing him problems while driving or at night, the claimant

testified:

     If I’m driving, yes, but if it’s not hurting at the time, you don’t
think about it.  That’s why the next time I went to her, my wife
reminded me to make sure I tell her. (T. 25).

The testimony of the claimant reflects regarding the symptoms he experienced while

driving:
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     When I drive, yeah, it may have gotten numb, then, but at home
or anything like that, no, it didn’t bother me. (T. 25).

Likewise, the claimant acknowledged that he did mow his yard using a lawn mower or possibly a

weed-eater, however as to the impact of the vibration from the machine on his hand, testified:

     No, I didn’t work hard.  I just fiddle-farted around. (T. 25). 

The claimant acknowledged going through orientation at the time of his employment by

respondent-employer, and that the orientation process included the method of reporting work-

related injuries.  Regarding the afore, the testimony of the claimant reflects:

     Well, I mean, if you’re hurt hurt, I mean, they’ll note it down
and take you to either see a red hat, which is somebody that does
medical stuff there, or see if you need to go to the hospital or
something. 

     But this, I mean, I let my supervisor know that I went to the
doctor and I had carpal tunnel. (T. 26-27).

The claimants supervisor while working the day shift as a Class II welder was Will Moore.   The

claimant noted that Jerry Powers is the safety guy at respondent-employer.   The claimant

maintains that he notified Jerry Powers and Will Moore about his injury before he had his

surgery on October 28, 2013.  Elaborating, the claimant testified:

     Well, I told Will Moore that my hand was getting numb a lot.  I
didn’t know what it was or what it was caused from.  Then, when I
went to see my wellness program, they sent me on for my test,
that’s when it came back carpal tunnel. (T. 28).

The claimant confirmed that in the beginning his reporting to Mr. Moore centered around his

right shoulder issue:

     In the very beginning, yes.  I thought my shoulder was causing
my hand; that was my thinking.  I never knew nothing about carpal
tunnel or nothing like that. (T. 28).
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The claimant asserts that his complaints to Mr. Moore prior to his surgery were about both his

shoulders and hand.  The claimant continued:

     Back when I was on night shift, I told him because he was my
supervisor on night shift for a while, too.  We both got switched to
day shift.  I just came to days first.  I went to see a chiropractor
about my shoulder, and he said that it was my neck that was giving
my shoulder problems and everything else.  I didn’t mention
nothing about my hand there. (T. 29).

The claimant did not ask Mr. Moore to file a workers’ compensation claim.

The claimant acknowledged going to the Piggott Community Hospital on October 25,

2012, explaining:

     I tripped and fell and hurt my hand.  I didn’t know what was
wrong with it.  I went there and they X-rayed it and they said there
was actually nothing wrong with my hand.  They said I probably
just bruised it. (T. 29). 

The claimant testified that he informed Mr. Powers of the carpal tunnel syndrome diagnosis the

very next day after he learned of it himself.  Regarding the afore, the claimant added:

     Jerry Powers.  And I asked him if I could see their doctor, and
he flat out said, “No, because you’re trying to get workman’s comp
and this and that, and you’re not going to see him.” (T. 30).

During re-direct examination, the claimant testified that he did not have an accident at

work in August, July or September 2013, where he actually tripped and fell or did anything

specific, but rather his complaint developed over time through the middle part of 2013.  The

claimant testified that he did not have a clue why he was having the symptoms that he was

experiencing in his right upper extremity.  The claimant explained his actions once as soon as he

found out what the problem really was:

     Yes, I told Jerry Powers.  He was the first one I went to.  I asked
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him if I could see the ARI doctor, and he refused , he said, “I know
what you’re trying to do, and you’re not going to get it.” (T. 32). 

William Gary Moore, Jr., is employed by respondent-employer as a supervisor.  Mr.

Moore was the claimant’s supervisor in September 2013.  Mr. Moore acknowledged filling out a

report of incident submitted in this claim.  Mr. Moore confirmed that for a period of about six (6)

months the claimant had some problems with right shoulder.  The document reflects, “the only

time he ever asked to see HR, safety administrator, after he found out he had carpal tunnel, and

that his doctor scheduled him for surgery on the 28th of October.”  As to when he was informed

by the claimant of the carpal tunnel syndrome diagnosis, Mr. Moore testified:

     It was a very short time right before the 28th; it was actually in
that week.  Basically, what had happened was, it was all - - he
would tell me he was seeing a doctor on his own; and so, having
carpal tunnel myself and having surgery, I took care of my own,
both hands I had done.  So, I - - the way he was proceeding it and
presenting it in front of me was that he was taking care of it on his
own. (T. 35).

Mr.  Moore confirmed that he learned from the claimant of the carpal tunnel syndrome diagnosis

before October 28, 2013, and that the claimant had registered complaints relative to his right

shoulder for about six (6) months, from the early part of summer of 2013.  

During cross-examination Mr. Moore confirmed that since April 2013, he has been the

claimant’s supervisor for the day shift that he is currently on, and, as such, familiar with the job

and the job duties that are expected and required.  Mr. Moore described the claimant as a “really

good welder”, however lags a little bit in the area of a team player.  Mr. Moore testified that he

worked within twenty-five feet of the claimant all day.  As to the amount of time or hours during

a work shift that the claimant is holding a grinder and welder, Mr. Moore testified:
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     I would say he’s holding a welder for about five, five and a half
hours and he may hold a grinder for about an hour, hour and a half
all day. (T. 38).

Mr. Moore also discussed the pace at which a Class II welder worked during the day shift:

     It’s up and down.  One minute it can be just go, go, go, and
then, it’s like he’s mentioned before, we do have down time, pretty
much on a daily basis.  We’re down two or three hours a day
sometimes.  It’s usually just hurry up and wait kind of. (T. 38).

Mr. Moore offered that when the welders are waiting they are mostly holding a broom.

Mr. Moore denies that the claimant told him that his carpal tunnel syndrome arose as a

result of his work at respondent-employer:

     No.  I’ve even asked him on a couple occasions, I remember off
the top of my head is that he didn’t know how he done it or what
has bought it on, or - - and he just - - it’s basically, casual
conversation. (T. 39).

Mr. Moore denies that there was ever a formal request by the claimant to file a workers’

compensation claim in conjunction with his upper extremity complaints, nor was there a request

by the claimant to see a red hat– first responder or a nurse.  Mr. Moore maintains that he first

learned that the claimant was requesting that his injury be filed as a workers’ compensation claim

when the claimant found out that he had carpal tunnel syndrome and he was scheduled for

surgery. Mr. Moore explained why the afore struck him as odd in a way:

     Well, I mean, a little bit.  I mean, yeah, it just seemed kind of
out of the ordinary, he’d been going to the doctor on his own the
whole time, and then, all of a sudden workman’s comp got brought
up, and I was like, “Okay,” you know.   Then, notified my boss
about that, an it just kind of went from there, around the surgery
time; so - - (T. 39-40).

During redirect, Mr. Moore acknowledged that the claimant, in discussing his symptoms,
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relayed that he did not know what caused it.  In describing the pace of the work at respondent-

employer from June to September 2013, Mr. Moore testified:

     It was a more steadier pace, but it was less hours.  We had just
recently switched to two styles of cars that were running down the
line, and at that point we were running one car down the line, just
one particular lot.  And so, it was just repetition of the same car
over and over and over.  Now we’ve got three different cars
running down the line that are all different; so, a little more time
consuming on the cars.  Time variations. (T. 42).

Mr. Moore confirmed that based on his assessment, the claimant spent seven (7) hours out of a

normal workday either welding or grinding in the discharge of his employment duties. 

Mr. Moore is familiar with the wellness program of respondent-employer.  In the event

the claimant had reported a work-related injury to him, Mr. Moore testified regarding the actions

he would have taken:

     I would have sent him to a safety administrator, the safety
administrator would have taken care of all his paper work. (T. 43).

Mr. Moore denied that the claimant asked him to see a company doctor in connection with his

upper extremity complaints.  Mr. Moore confirmed that the claimant did ask to see HR or Safety

Administrator:

     Yeah, he requested and that’s when I believe he talked to Jerry. 
It was after he found out he had carpal tunnel, and that was in the
week of the surgery. (T. 44).

  Mr. Moore acknowledged that the railcar had to be done within a hour.  Further, even in

the situation of “hurry up and wait” once the claimant had a railcar he still only had an hour to

complete it, adding:

     Yes, sir, that’s pretty much standard roll time of a car; what they
consider roll time of a car. (T. 44).
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 Gerald Powers, also known as Jerry, testified regarding his employment position and job 

responsibility in the employment of respondent-employer:

     I’m second environmental manager, and take care of work
comp, all the medical evaluations, confirm appointments, and
coordinate with the safety administrators on the care of the
employees. (T. 47).

Mr. Powers has held the afore position for nine (9) years.  Mr. Powers testified regarding the

claim reporting process relative to a work-related injury:

     When it’s a work-related injury, the employee will talk to, you
know, lead, a lead man, group leader, supervisor, superintendent. 
They’ll report the injury.  If it’s a traumatic, first responder is
notified immediately, primary care starts, then, it goes up to safety
administrator.  They, in turn, set up the doctors’ appointments for
the managed care.  An if they need to see a specialist, we go to that
point, and they file - - claims are filed through Century Insurance.
(T. 47).

Mr. Powers noted that the typical process was not followed in the present claim:

     No, I didn’t - - it wasn’t, because I was not aware, you know - -
he said it was going on since June; I was not aware of it until the
end of October.  Actually, when the HR clerk asked me about, you
know, if I knew about this injury, if it was work-related, and at that
time I said I had no knowledge that it was. (T. 48).

Mr. Powers continued, regarding his first notice of an injury claim relative to the claimant:

     It was at the end of October, when he had filed for FMLA. 
That’s be I think the 28th or 27th, 28th, around that date. (T. 48).

Mr. Powers’ testimony reflects when he was learning about the claimant’s injury he was talking

directly to the claimant:

     I will talk to any employee if they come up there, we go through
the interview process, trying to make - - you know, “What’s going
on, have you been cared for, what’s the nature of the injury?” (T.
48).
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As to any conversation with the claimant when he first started noticing problems with his hand,

Mr. Moore testified:

     I can’t - - I actually don’t recall that, because, like I said, there
was no - - it was just, “I’m going to have surgery, I’ve been seeing
the physician, I have carpal tunnel.”(T. 48). 

Mr. Powers denies that the claimant stated at any time during the above conversation the cause of

his aliments.   Further, Mr. Powers denies that the claimant relayed that ailments were caused by

his work at respondent-employer.  As to whether the claimant asked that an accident or injury

report be filed on his behalf Mr. Powers testified:

     No, that would have already been done in the process, there was
an incident report - - had already been - - I think it had been filed
right at the end - - we requested - - I’d have to look at the report, I
haven’t seen it in a while. (T. 49).  

   After reviewing the report, Mr. Powers confirmed that the same was completed on November

5, 2013, after the claimant’s surgery.  Mr. Powers insist that at the time the claimant came to him

at the end of October 2013, he was not requesting that a workers’ compensation claim be filed on

his behalf:

     No, it was already in the process, and did not ask anything, did
not mention it was work-related; to, you know, he did not. (T. 50).

Mr. Powers’ testimony reflects the purpose of his conversation with the claimant:

     HR had asked him - - we needed his paperwork, sent him down
the hallway to me, I talked to him, he had already had all of his
tests and everything, did not say anything about work-related, did
not have anything; so, in a case like this, it’s - - that’s up to the
physicians to determine.  And then, we’ll file the claim, just a
controverted claim, because, you know, I’m not a medical - - you
know, I don’t have a great deal of medical.  So, as I completed
everything, then, it - - because normally if it’s work-related, you
know, we get it up front.  After the fact, rarely. (T. 50).
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Mr. Powers denied that the claimant stated during the conversation whether a medical provider

attributed his ailments to his work at respondent-employer. 

During cross-examination, Mr. Powers testified that as of October 27, 2013, or October

28, 2013, he was aware of the claimant’s diagnosis of carpal tunnel syndrome in the right hand. 

As to his knowledge of the kind of job duties the claimant performed in his employment with

respondent-employer, Mr. Powers testified:

     Generally.  I’m not out on the floor.  I don’t see the day-to-day
activities. (T. 51-52).

Mr. Powers acknowledged that the claimant did not ask him to complete an accident report,

noting that the claimant is required to fill out an accident report.  Mr. Powers concedes that the

claimant did not have an accident, but did relay that he had been diagnosed with carpal tunnel

syndrome:

     Yes, and if he would have thought that that was related to, then,
he would have filled out an accident report.  That would have been
used for the basis to file the claim with our work comp carrier. (T.
52). 

As to the claimant’s request of him to see respondent-designated medical provider, Mr. Powers

testified:

     I don’t recall him asking to see the physician.  He said, “I have
carpal tunnel.  Dr. Schechter’s going to do surgery on the 28th,” and
that’s about it. 

     I do not recall him asking me to see the company physician.  He
was telling me everything that was already set up and was in
process and was happening the next day. (T. 52).

The testimony of Mr. Powers reflects, regarding the designated medical providers used by

respondent-employer for work-relate injuries:
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     We would go to the Paragould Doctor’s Clinic, and whichever
physician, it could be Dr. Williams, Dr. Shotts, Kemp, Monroe;
any one of those, whoever.

     Paragould Doctor’s Clinic.  And there’s multiple physicians
there and they all treat work comp. 

     Well, they all treat the employees, and then, they will refer to
specialists. (T. 53). 

As to whether the claimant was seen by HR or safety administrator in accordance with his

request to Mr. Moore before October 28, 2013, Mr. Power testified:

     I do not know if he did for sure, because I don’t - - unless there
was a report came across my desk, I couldn’t. (T. 53). 

Mr. Powers testified that if the testimony of Mr. Moore and the claimant is correct then the

claimant would have seen the HR and Safety Administrator.  Mr. Powers identified the

individuals holding the afore positions:

     It would have been, for HR, any of the clerks, the HR manager. 
There’d be two Safety Administrators, which would be either Chris
Sal or Lloyd Turner. (T. 54).

As to whether the claimant was allowed to see the above listed individuals, Mr. Powers testified:

     Nobody’s ever denied; so, I would say, assuming he was seen,
he would have seen them. (T. 54).

Mr. Powers confirmed that as of October 27, 2013, and October 28, 2013, it was his

assumption that the claimant’s right arm complaint was not work-related.  Mr. Powers

acknowledged that he was aware that the claimant’s job duties included welding and grinding

every day, and that he was doing repetitive work on a single line of railcars every day.  Mr.

Powers concedes that there was a possibility that the claimant’s complaint could be work-related. 

As to his choice to send the claimant to one of the company doctors had he wanted to, Mr.
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Powers testified:

     Normally, in a case like that, yes, we would, but whenever
somebody says, “I’m doing surgery tomorrow,” there’s nothing we
can do, because, I mean, at that point it’s like, “Okay.  We’ll file - -
you know, we’ll file a claim.”  We’ll let it be settled out through
the physicians, because I do not know what causation is; he’d
already taken all the steps to have it done and do the surgery,
before notifying us.  And this - - he’s not an exception.  It happens
to other employees. (T. 55). 

Mr. Powers concedes that at the point of the October 27, 2013, conversation with the

claimant and notice of the pending October 28, 2013, surgery, he could have directed the

claimant to stop the process and allow respondent’s designated medical provider to examine him. 

Mr. Powers added regarding the afore:

     I could, but when they’re at that point, it’s normally, “Continue
with your care, you’ve already got it set up.  A claim will be filed. 
It will be determined through the carrier who - - you know, what is
causation, was it work-related.” 

     No, I didn’t say that.  All I’m saying is that at that point, he was
scheduled, and I’d leave it up to the professionals to do it.  I’m not
a medical professional. 

     And if it was - - if it is work-related , then, you know, the
Carrier will go back and pay all expenses.  If not, then, it’s up to
the employee. (T. 56).

Mr. Powers testified that Dr. Amanda Smallmon at the Piggott Community Hospital does

not have any connection with respondent-employer.   Mr. Powers acknowledged that Dr.

Smallmon does wellness exams:

     Yeah, under the Blue Cross/Blue Shield, employees can, you
know, use their primary care physician for their wellness exams ?
(sic).

Mr. Powers testified that he did not recall having a conversation with the claimant wherein he
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relayed that APN Smallmon had made the diagnosis of carpal tunnel syndrome relative to his

right arm complaints. 

The evidence in the record reflects that on September 20, 2013, the claimant underwent a

physical examination/evaluation pursuant to the wellness program offered through his health care

provider, Blue Cross/Blue Shield.  The claimant was examined by Amanda G. Smallmon, APN,

at the Rector office of the Piggott Community Hospital. (CX #1, p. 1-2).  Due to his abnormal

urine results from the afore physical examination, the claimant was seen in follow up on

September 30, 2013.  The report regarding the afore visit reflects, in pertinent part:

Follow-Up Visit for Abnormal lab

This patient is a 33 year old male who is being seen in the office
today for follow up on an abnormal urine he had on a routine
physical.  He also has neck and right shoulder pain that has been
bothering him for a couple years.  Has been getting gradually
worse.  Right hand goes numb.  It goes numb while driving
sometimes, wakes up with it that way sometimes.  Holds a welder
all day.  Reports a chiropractor told him it was coming from is
neck.  Denies any injury. (CX #1, p. 3).

The claimant was referred for nerve conduction studies during the September 30, 2013, visit. 

The report further reflects that the claimant would wear wrist splints at night. (CX #1, p. 5). 

The claimant underwent a EMG/NCV studies at St. Bernards Healthcare on October 9,

2013.  The neurodiagnostic report regarding the afore reflects, in pertinent part:

CONCLUSION:
1.   Moderately severe carpal tunnel syndrome of the right upper
extremity.
2.   No other evidence of entrapment neuropathy or polyneuropathy
is seen by nerve conduction testing.  The patient’s ulnar, radial, and
axillary nerves otherwise appear normal. (CX #1,p. 6). 

The October 14, 2013, report regarding the claimant’s return visit to APN Sallmon reflects, in
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pertinent part:

This patient is a 33 year old male who is being seen in the office
today for follow up after nerve conduction and to discuss his recent
lipid panel that came back abnormal.  His nerve conduction
showed moderate to severe carpal tunnel in right arm. he has had
pain up his entire right arm.  Has had for a couple of years but it
has gotten progressively worse.  Has not picked up the wrist splints
I recommended at last visit. (CX #1, p. 9).

The above report reflects a referral of the claimant to Dr. Scheshter for evaluation of the carpal

tunnel. 

The medical in the record reflects that the claimant was evaluated by Dr. Ron Schechter,

a orthopedic surgeon at NEA Baptist Clinic in Paragould, on October 22, 2013.  The clinic note

relative to the afore visit reflects, in pertinent part:

Chief Complaint
1.   Hand Pain
2.   Wrist Pain

History of Present Illness

The patient presents today for evaluation of right upper extremity
problems.  His primary care provider actually scheduled him for
carpal tunnel syndrome, but he says he’s having more problems
suggest that.  He explains that about a year ago he started having
problems with shoulder pain.  He describes the pain is generalized
around his superior shoulder, pointing over his a.c. joint, and
radiating diffusely around the shoulder.  Over time, this pain has
become progressively worse.  He tried nonsteroidals without relief. 
No treatment.  Also within the last year, he started having
problems with numbness and tingling diffusely throughout his right
hand.  His primary care physician tried him on nonsteroidals and a
wrist splint without relief.  He was sent for conduction studies and
found to have carpal tunnel syndrome.  Subsequently he was
referred here for further evaluation and treatment.  He clarifies
even if he did not have shoulder pain, numbness and tingling is bad
enough that he would seek medical treatment for it.  No other
associated symptoms.  No other treatment. 
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*          *          *

Physical Exam
The patient’s right upper extremity was grossly neurovascular
intact distally.  No swelling or deformity.  His shoulder had full
active motion compared to his contralateral side, but he had pain
around his superior shoulder with elevation of the arm above about
150 degrees.  He was tender to palpation over his right a.c. joint. 
Otherwise nontender.  He had no pain with impingement testing,
speed’s testing, all resistance against the rotator cuff.  He had 5/5
strength in his rotator cuff.  He did have reproduction of his pain
with a.c. joint compression testing.  His hand had no visible
swelling or atrophy.  He had a negative Tinel’s and Phalen’s test,
but did have a positive median nerve compression test on the right
side.

Results/Data
The patient presented with outside recent x-rays of the shoulder
which showed some mild narrowing of the a.c. joint suggestive of
mild degenerative arthritis.  Otherwise within normal limits.

The patient also had copies of recent nerve conduction studies that
were read by the tester showing moderate to severe right carpal
tunnel syndrome with no evidence of other neuropathy or
radiculopathy.

Assessment
1.   Joint Pain, Localized in The Wrist
2.   Carpal Tunnel Syndrome
3.   Localized Primary Osteoarthritis Of The Right Shoulder        
Acromioclavcular Joint.
4.   Joint Pain, Localized in The Right Shoulder

Plan

*          *          *

I had a long discussion with the patient about his problem and the
risks, benefits, and options of treatment.  His problem appears to
be multifactorial.  First of all, he has right shoulder pain. 
Clinically his problem appears to be consistent with a.c. joint
arthropathy.  We discussed options and I recommended trying a
steroid injection and he agreed.  Under sterile conditions I did a
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right a.c. joint injection with 2 cc of Clestone and 3 cc of lidocaine.
He tolerated this well.  I encouraged him to give about 2-3 weeks
and see how he does.  He can call if he is not improving and if he
wants we can try a course of therapy.  Otherwise, our next option
will be surgery for diagnostic arthrocopy with arthroscopic a.c.
joint decompression/distal clavicle excision.

His other issue has to do with his numbness and tingling.  His
workup including his conduction studies consistent with carpal
tunnel syndrome.  He failed to improve conservative treatment. 
After discussing options, he elected to proceed with surgery for
carpal tunnel release.  We’re making arrangement for surgery next
week for a right carpal tunnel release. (CX #1, p. 10-11). 

The evidence reflects that the claimant was admitted to NEA Baptist Memorial Hospital

on October 28, 2013, and underwent carpal tunnel release surgery by Dr. Schechter. (CX #1,p.

13-30).  A November 18, 2013, Certificate For Return To Work, authored by Dr. Schechter

relative to the claimant reflects that the claimant could return to light duty work on November 7,

2013, and to full duty on December 5, 2013. (RX #1, p. 7).  

Responsive to an inquiry by agents of respondents of a nexus between the claimant’s need

for right carpal tunnel release and his job at respondent-employer, Dr. Schecter relayed in a

November 6, 2013, reply: 

I cannot say with medical certainty that his CTS was caused by his
work as we (medical providers) see CTS frequently in patient’s
who do not do repetitive activities or heavy labor. (RX #1, p. 6).

 
While the record reflects the presence of the Job Description of a Welder Class 2, position in the

employment, there is not a dispute, based on the credible testimony in the record, of the tasks and

duration of same that the claimant performed during his employment with respondent-employer

during the pertinent time period. (RX #1, p. 8).     

After a thorough consideration of all of the evidence in this record, to include the
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testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include September 20, 2013, the employment 

relationship existed, during which time the claimant earned an average weekly wage of $964.00,

generating compensation benefits at the maximum rates of $602.00/$452.00, for temporary

total/permanent partial disability.

3. The claimant has proven by a preponderance of the evidence and by objective 

medical findings that he sustained a compensable injury due to the rapid and repetitive nature of

his work in the employment of respondent-employer as a Class II welder.  Further, the claimant

has proven that the injury is the major cause of his disability and need for medical treatment. 

4. The claimant was temporarily totally disabled for the period October 28, 2013, 

and continuing through December 5, 2013. 

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of September 20, 2013.

6. The issue of permanency is reserved. 

7. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant asserts that he sustained a gradual onset injury to his right upper extremity 

while within the course and scope of his employment which required medical treatment and

rendered him totally incapacitated for a period of time.  The claimant seeks corresponding
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temporary total and medical benefits as well as controverted attorney fees as a result of the

injury.  Respondents deny that the claimant sustained a compensable injury while within the

employment of same.   Further, the respondents contend that there is no medical opinion

addressing causation. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  The aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Since an

aggravation is a new injury resulting for an independent incident, it must meet the definition of a

compensable injury in order to establish compensability. Oliver v. Guardsmark, 68 Ark. App. 24,

3 S.W.3d 336 (1999); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (200);

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 W.W.2d 883 (1996). 

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i)   An accidental injury causing internal or external physical harm
to the body .   .   .   arising out of and in the course of employment
and which requires medical services or results in disability or
death.  And injury is “accidental” only if it is caused by a specific
incident and is identifiable by time and place of occurrence;

(ii)   An injury causing internal or external physical harm to the
body and arising out of and in the course of employment if it is not
caused by a specific incident or is not identifiable by time and
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place of occurrence, if the injury is:
(a)   Caused by rapid repetitive motion.  Carpal tunnel syndrome is
specifically categorized as a compensable injury falling within this
definition [.]

The claimant must prove by a preponderance of the evidence the following factors to find

an injury compensable under the “rapid repetitive motion” theory:

1) the injury arose out of an in the course of his employment; 2) the
injury caused internal or external physical harm to the body which
required medical services or resulted in disability or death; 3) the
injury was caused by raid repetitive motion; 4) the injury was the
major cause of the disability or need for treatment; and 5) the
injury must be established by medical evidence supported by
objective findings. 

Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).  The standard two-

prong test for determining whether work activities involve rapid repetitive motion is: 1) the tasks

must be repetitive, and 2) the repetitive motion must be rapid.  Malone, supra.

In the present claim, the claimant’s job duties as a Class II welder in the employment of

respondent-employer entailed welding and using a grinder.  One hour was allocated for the

claimant to complete his work on a railcar.  The claimant is right-handed.  The evidence

disclosed that during the course of a typical work day, which could be of nine (9) to ten (10)

hours duration, the claimant was welding and grinding at a minimum of seven (7) hours.  The

rapid repetitive nature of the claimant’s job duties of welding and grinding is not disputed, and is

indeed corroborated by the testimony of the witnesses in the record.    

The claimant relayed complaints of pain and numbness in his right upper extremity to

supervisory personnel for several months prior to a September 20, 2013, physical examination

pursuant to a wellness program through his group health insurance carrier.  The claimant was
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unaware of the nexus of his symptoms to his work activities/duties as a Class II welder in the

employment of respondent-employer.  Diagnostic studies, EMG/NCV studies, disclosed the

presence of moderately severe carpal tunnel syndrome of the right upper extremity.  The claimant

notified appropriate supervisory personnel of his diagnosed carpal tunnel syndrome prior to the

October 28, 2013, release surgery.  Respondents declined to refer the claimant to their designated

medical provider for either evaluation or treatment once they were notified of the nature of the

claimant’s injury.

While in response to an inquiry by respondents Dr. Schechter relayed that he could not

say with medical certainty that the claimant’s carpal tunnel syndrome was caused by his work,

noting that as a medical provider he frequently sees carpal tunnel syndrome in patients who do

not do repetitive activities or manual labor, the provisions of Act 796 of 1993 do not require that

the claimant prove that his work was the major cause of his carpal tunnel syndrome, but rather

requires the claimant to prove that his compensable injury in the major cause of his disability or

need for treatment. Medlin v. Wal-Mart Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998). 

The evidence preponderates that the claimant’s compensable injury was the major cause of his

need for medical treatment and disability.  

The claimant has sustained his burden of proof by a preponderance of the evidence that

he sustained a compensable injury in the form of carpal tunnel syndrome in his right upper

extremity, arising out of and in the course of his employment which rendered him temporarily

totally disabled for the period commencing October 28, 2013, and continuing through December

5, 2013.  Respondents have controverted this claim in its entirety. 
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AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $602.00, for the period

commencing October 28, 2013, and continuing through December 5, 2013, as a result of his

compensable carpal tunnel syndrome injury.  Said sums accrued shall be paid in lump without

discount. 

The respondents are further ordered and directed to pay all reasonably necessary and

related medical expenses arising out of and in connection with the treatment of the claimant’s

compensable right carpal tunnel syndrome, to include medical related milage, pursuant to Ark.

Code Ann. §11-9-508 (a) (Repl. 2002).

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

    


