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The respondents were represented by Mr. John D. Davis. Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was held on December 18, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on September 17,

2013.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

January 13, 2012, when the claimant sustained a compensable injury

to her low back.

3. The claimant earned an average weekly wage of $651.33, resulting

in an applicable compensation rate of $434.00 for temporary total

disability benefits and $325.00 for permanent partial disability

benefits, if awarded.

4. Respondents accepted the claim and paid some benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical treatment recommended

by Dr. J. Zachary Mason.

2. Controversion.

3. All other issues are reserved.

The record consists of a one volume transcript of the December 18, 2013,

hearing, consisting of the testimony of Elece M. Parliment, Linda Cloud, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Joint Exhibit No. 1 (Deposition of James Z. Mason); Joint Exhibit No. 2

(Edited Video Clips); Joint Exhibit No. 3 (Respondents’ Medical Exhibits);

Respondents’ Exhibit No. 1 (Non-medical Exhibits); Respondents’ Exhibit No. 2

(Video Surveillance DVD); and Respondents’ Exhibit No. 3 (Claimant’s Answers to

Interrogatories).  In addition, I have blue-backed a copy of the Post-hearing Brief

submitted by the respondents on December 27, 2013, and a copy of the Post-
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hearing Response submitted by the claimant on January 15, 2014, which are

incorporated into the record of this proceeding.    

SUMMARY OF EVIDENCE

Elece Parliment is 63 years of age.  She was employed as the manager and

funeral director at Thornton Funeral Home since July of 1997.  She was also the

coroner of Montgomery County.  

On January 13, 2012, Parliment responded to a death call at a nursing home.

In her capacity as coroner, she pronounced the patient dead.  In her capacity as an

employee of the funeral home, she transported him to the funeral home.  She

explained that the deceased was a large man, weighing over 200 pounds.  The staff

assisted her in getting the man into the van.  Parliment testified that as she was

getting the man out of the van at the funeral home, she felt a pain in the lower part

of her back with a warm sensation that went up her spine that took her to her knees.

She stayed in the van for a period of time.  She called the sheriff’s office to tell them

that she had hurt herself and needed someone to help get the gentleman out of the

van.

She reported her injury to her boss at the funeral home on January 23, 2012,

when her back problems did not resolve.  She sought medical treatment on January

23, 2012, with Shannon Taylor, a PA at Mercy Hospital in Mount Ida.  She was

given pain medication and muscle relaxers.  She was referred to Dr. Larey at

Express Care in Hot Springs.  He gave her some Flector patches and placed her
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under restrictions of no lifting over 10 pounds, no twisting, turning, stooping, or

squatting.  She was referred for an MRI.  She was also sent to physical therapy.  

Parliment testified that she only took one muscle relaxer and that she was

allergic to codeine and morphine, so she relied on the Flector patches.  She was

eventually referred to Dr. Zach Mason on April 3, 2012.  She explained that the

numbness and tingling had started going down her left leg.  Dr. Mason referred her

to Dr. Rosenzweig for steroid injections.  She underwent a series of three injections.

She explained that the first one helped for a short time, but the third one actually

made the pain worse than before the injection.  

On June 21, 2012, the claimant reported to Rosenzweig that she had

stepped on a gum tree ball.  She explained that she was walking to her car.  She

stepped on the gum ball and slipped which jolted her in the spine where she had the

compression fracture.  Parliment explained that she had pain for a little bit but then

it was gone.  She returned to Dr. Mason on July 24, 2012, and underwent another

MRI in August of 2012.  Based on the MRI, Dr. Mason recommended surgery.  She

initially declined the surgery, but as she was leaving his office, she decided she

would undergo the surgery and called him from the parking lot and told him that she

would do it.  The surgery was scheduled but was refused by the carrier. She

returned to Dr. Mason in December of 2012 with complaints of numbness and

tingling in her left leg.  She was referred back to Dr. Rosenzweig on July 8, 2013,

but the recommended injections were refused.  She returned to Dr. Mason on
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September 17, 2013.  She underwent a third MRI.  Dr. Mason recommended

surgery which was refused.  

The claimant testified that she could not do anything without pain.  She has

not worked since January 23, 2013, and does not serve as coroner. She explained

that her husband helps with the housework.  She makes herself get out and go to

Wal-Mart and to eat out at restaurants, but usually pays for it the next day.  She

explained that she is no longer a fast walker and puts more weight on her right side

to take the pressure off her left side.  She explained that she cannot carry over a

gallon of milk without pain in her back.  She does not sleep well.  She has never had

prior back or leg injuries.  

On cross-examination, the claimant testified that she held the position as

coroner but did not work after her injury.  She explained that the County Judge

asked her to stay in the position to see if she got better or until they could find

someone else.  She explained that her deputy coroner would respond to the calls.

She continued to receive her salary as coroner until she resigned her position in

June of 2012.  She also sold grave markers for Hot Springs Monument prior to her

injury, but denied that she had sold any after the incident except one to her father-

in-law for which she was not paid.  She testified that the pain she felt after she

slipped on the sweet gum ball was in her spine and not in the lower part of her back.

Parliment testified that she walked with a limp and had difficulty getting in and out

of her car.  She explained that she did not have additional problems with her left leg



- 6 -Parliment - G201014

or low back after she stepped on the sweet gum ball other than those she had prior

to the sweet gum ball incident.  

Linda Cloud testified that she had been a good friend of the claimant since

the early 1990's.  She explained that prior to the work injury, she would see the

claimant every weekend for social outings such as going to cookouts, the lake, and

shopping.  After the work incident in January of 2012, she explained that the visits

were not as frequent since Cloud worked and the claimant did not go very many

places anymore.  She noticed that after the incident that the claimant walked a lot

slower and was more careful when she walked.  Cloud explained that she had also

observed that after the injury, the claimant would lean back and slide into the seat

when she gets in her car.  Cloud testified that she did not observe any differences

in the way the claimant walked after the slipping incident in June of 2012 and that

her symptoms remained consistent for the entire two years since her injury. 

 Dr. James Zachary Mason testified by deposition.  He is a neurosurgeon.

He first evaluated the claimant on April 3, 2012, on a referral from Dr. Mark Larey.

Her last visit with him was on September 27, 2013.  On the last visit, he noted that

she had difficulty ambulating and could not heel or toe walk effectively on the left

side.  He testified that he thought she was limping and favoring her left side in the

video taken on August 25, 2013.  

Based on his examinations and the MRI’s, she was diagnosed with an acute

compression fracture at L2 and a disc herniation at L5-S1, which was central and

somewhat worse on the left.  When questioned about the initial MRI findings in
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February of 2012, Mason explained that he believed that the radiologist read the

scan wrong when it mentioned right instead of left.  Mason testified that the open

MRI scan taken in February of 2012 was not as clear as the images from the two

MRI’s taken in his office.  Mason agreed that he had noted the claimant’s symptoms

had changed in July of 2012, but was not aware of the sweet gum ball incident.  His

report of July 24, 2012, notes that “She is now having bilateral symptoms with pain

extending down into her legs.  She has weakness in her legs and cramping of both

feet.  She has difficulty ambulating distances.  She has midline lumbar discomfort

that extends down into the mid sacral area.”   Mason testified that he could not state

within a reasonable degree of medical certainty that the sweet gum tree ball incident

did not cause the change in symptoms and that wrenching your back could cause

a disc herniation.  However, Dr. Mason also testified that the clamant has always

reported left side problems and that he had made clinical observations of left leg

and foot problems since he first began treating the claimant on March 10, 2012,

prior to the gum ball incident.  Dr. Mason testified that it was his opinion within a

reasonable degree of medical certainty that the original injury would be the reason

to proceed with the recommended surgery since the conservative treatments had

failed.

DISCUSSION

The claimant contends she sustained injuries to her low back while lifting a

body at her employer’s funeral home on January 13, 2012.  She was treated by

Mercy Medical Center, Mt. Ida, who in turn referred her to Dr. Zachary Mason.  After
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treatment by Dr. Mason, she was referred to see Dr. Kenneth Rosenzweig for pain

treatment.  On December 18, 2012, Dr. Mason again recommended that she be re-

evaluated by Dr. Rosenzweig for further treatment in regard to pain management.

Respondents did agree to an examination by Dr. Rosenzweig which was performed

on July 8, 2013.  Dr. Rosenzweig recommended repeat epidural steroid injections

which were controverted by respondents.  The doctor also stated if her symptoms

did not improve he would consider updated diagnosis with an MRI and a possible

FCE to determine her physical ability.  The claimant returned to see Dr. Mason on

September 27, 2013, who recommended surgery after review of the MRI. 

The respondents contend that the surgery recommended by Dr. Zachary

Mason is not reasonable and necessary medical treatment for the compensable

injury because the condition for which surgery is recommended results from a non-

work-related independent intervening cause which causes her prolonged disability

and need for treatment. 

I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits with Dr. Zachary Mason,

particularly the surgery that he has recommended. The claimant relies on the

September 27, 2013, report of Dr. Mason that recommends an L5-S1

laminotomy/discectomy.  The respondents rely on the report of Dr. Kenneth

Rosenzweig dated June 21, 2012, in which the claimant reported that she had

slipped on a sweet gum tree ball “last week”.   
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Respondents are responsible only for medical services which

are causally related to the compensable injury. 

Benefits are not payable for a condition which results from a non-work-

related independent intervening cause following a compensable injury which causes

or prolongs disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(F)(iii)

(Supp. 2009).  If there is a causal connection between the primary and the

subsequent disability, there is no independent intervening cause unless the

subsequent disability is triggered by activity on the part of the claimant which is
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unreasonable under the circumstances.  Davis v. Old Dominion Freight Line, 341

Ark. 751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998); Guidry v. J & R Eads Constr. Co., 11 Ark. App. 219, 669

S.W.2d 483 (1984).  Not only can there be an independent intervening cause

without the negligence or recklessness on the claimant’s part, but unreasonable

conduct on a claimant’s part may create an independent intervening cause which

would not otherwise exist.  Davis, supra; citing, Guidry, supra.  Whether there is a

causal connection between an injury and a disability and whether there is an

independent intervening cause are questions for fact for the Commission to

determine.  Oak Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637

(1998).

In the instant case, the claimant was initially treated and after conservative

measures failed, she was  scheduled for surgery in October of 2012, but the surgery

was denied by the carrier as not being reasonable or necessary.  After continuing

to seek pain management, the claimant was again recommended for surgery in

September of 2013.  The surgery was denied.  The respondents contend that any

need for surgery is related to an independent intervening incident in June of 2012

when the claimant reported that she slipped on a sweet gum tree ball. 

 The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only
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those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).

 The preponderance of the evidence in this case demonstrates that the

claimant suffered a compensable injury to her low back supported by objective

medical findings.  Although Parliment had slight improvement after the first injection,

all other conservative treatment failed and she continues to have problems with her

low back with radicular pain, numbness and tingling.  In August - September of

2012, Dr. Mason recommended surgery for the small disc herniation compression

of the L5-S1 nerve root and scheduled the lumbar discectomy on October 24, 2012.

However, the surgery was denied.  After attempting pain management, she returned

to Dr. Mason on September 27, 2013.  At that time, Dr. Mason noted “She has

failed prolonged conservative treatments.  I do not see any other good solutions for

her but to proceed with surgical intervention, which would involve a left L5-S1

laminotomy/discectomy.”

In the instant case, I find that the claimant has proven that she is entitled to

the recommended surgical treatment by Dr. Zachary Mason in connection with her

compensable injury to her low back.   In light of her continuing symptoms, I find that

the recommended treatment is reasonable and necessary to reduce and alleviate

her symptoms of pain and to maintain her  healing and prevent further deterioration

from any damage sustained by her compensable injury.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

January 13, 2012, when the claimant sustained a compensable injury

to her low back.

3. The claimant earned an average weekly wage of $651.33, resulting

in an applicable compensation rate of $434.00 for temporary total

disability benefits and $325.00 for permanent partial disability

benefits, if awarded.

4. Respondents accepted the claim and paid some benefits.

5. Claimant has proven by a preponderance of the evidence that her

need for additional medical treatment and the recommended surgery

with Dr. Zachary Mason is reasonable and necessary and causally

related to her compensable work-related injury on January 13, 2012.

6. All other issues have been reserved by the parties.

AWARD

The respondents are hereby directed and ordered to provide the additional

medical treatment in accordance with the findings of fact and conclusions of law set

forth herein.     
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IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


