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Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On January 6, 2014, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of William David Pannell, Karla Fowler, Tracy Royster, Russell Neil,

Charles Chipman, and Eddie Franks, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION
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William David Pannell, the claimant, with a date of birth of February 26, 1973, is a high 

school graduate, who commenced his employment with respondent through a temporary agency,

Temp Plus, before being hired in on a permanent basis.  Prior to his employment with the

temporary employment agency, the claimant was employed by Levy in Memphis for

approximately two (2) years.  The claimant is right-handed.  

The claimant acknowledged that prior to the claimed injury of June 2013, he experienced

medical issues unrelated to same.  The claimant has been tested for MS (multiple sclerosis), and

acknowledges that there is a possibility that he has the ailment.  Additionally, the claimant has

suffered a spider bite.  The claimant denied having pain in his left arm before the June 14, 2013,

accident, which is the subject of the present claim.  (T. 51). 

In describing the event/injury, which serves as the basis for the present claim, the

testimony of the claimant reflects that he was a forklift operator along with manual labor, adding

that he loaded semi-trucks with parts that were manufactured by respondent-employer.  The

claimant testified that he was making orders for the trucks:

     I - - starting out, I have to, like, get so many pallets that I
needed, because I had compressors that I had to put so many on
each pallet and sometimes it would maybe take twenty, some of
them might take thirty and just different amounts on each pallet.
(T. 10).

Respondent-employer manufactures heaters for vehicles, radiators, and other automotive parts. 

The claimant testified that he was preparing an order at the time of his injury:

     We’ll get so many orders on a piece of paper that tells us, like,
how many compressors or other parts that’s in the shelves in the
area that I was working.  It says something like, say, twenty-eight
compressors and maybe one part in the type of hoses and it might
take two crates of it, and another one might take one and it goes on
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from there and it’s some got, like, I want to say - - what is it - -
aluminum tubing. (T. 11). 

The claimant testified that while accomplishing the above task he also scans the parts.  The

testimony of the claimant further reflects:

     Yes, each order has a certain amount of a time to get make and
put in the area, and then, to be put on the truck that’s on the - -
excuse me - - in the process of coming to the factory.  (T. 12).

The claimant used a hand-held scanner as he prepared the order:

     Yes, sir.  I had to, like, hold it up, scan it, put it away, and scan
another one and put it on the part. (T. 12). 

The claimant described the work area in which he discharged the above tasks as being in rows:

     Yes, sir.  It was like - - say, it was right here, some racks were I
pick some parts and right here is, like, where I’ve got the pallets
and compressors laid out.  Then, on behind me, it was some more
parts that’s double stacked. (T. 12).

The claimant described the sequence of events which resulted in his injury:

     Yes, sir.  A co-worker named Curtis called me, asked me to
move a hand jack.

     Yes, sir.  It’s a hand jack.  You do it with your hand and move
parts easier. 

     He was on a forklift with a load on the forklift. 

     I mentioned to him I was in the process of doing my job.

     It is a rule that if we’re in the process of doing our jobs not to
stop doing it, keep on doing our jobs and we can help afterwards if
we’ve got the time. 

     In the process of doing my job, I got hit by some parts on my
back.

     From behind me and knocked me into the compressors that I
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was separating. (T. 12-13).

The claimant asserts that he was dazed by the incident and  he did not realize that he was injured

at the time.  The claimant is unable to say whether the incident was accidental or purposeful.

The claimant testified that he reported the above incident to his sub-leader, Karla Fowler:

     I made a report.  I mentioned to her, “I’m still a little shook up
plus a little agitated from what happened.”  She said that I could sit
underneath the mezzanine to relax for a little bit and she was going
to come back to me.

     She came back to me and read back the report that I told her
what happened. 

     Yes, it was a little tablet that was about four or five inches tall
by about maybe three inches wide.

     Yes, she read it back to me and I told her, “I believe so.” (T. 14-
15).

After agreeing with the accuracy of the reporting, as written by Ms. Fowler, the claimant returned

to his work area.  The claimant offered that he worked between two and two and a half hours

until his break time.  

The clamant testified that during his break he went to his vehicle, which was outside the

plant, to sit for a while.  Thereafter, the claimant testified:

     I called my wife.  I let her know what happened to me and in the
process of talking to her, I was getting more stiff and it was starting
to hurt a whole lot more than it was.     

     My wife asked me to let somebody know, and I told her I had
let somebody know that I was hit, and she said, “Well, if you’re
constantly hurting, it might be a good thing that you ask them to go
to the emergency room or something like that.” (T. 16).

In his attempt to accomplish the above the claimant testified that since he was in his vehicle he
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drove over to where Tracy Royster, his team leader, was parked in his vehicle, and had a

conversation with same:

     I got out of my vehicle, I went over to Tracy.  I easily squatted
down and mentioned to Tracy that I was hurting extremely more
than I was from the beginning of the incident and I asked him if
there was any way I could go to the emergency room, and he said
that I could go on my own behalf, and I said, “Okay.”  I said, “Is
there any way you could clock me out, because my pain level and
everything, it would be hard for me to get back in my car, get out,
and walk in the areas, and come back and get in my vehicle.”  And
he said, “No, David, I can’t do that.  You’re going to have to clock
yourself out.”  So, I did.  (T. 17).

The claimant maintains that at the time he did not understand what Mr. Royster meant by “on

your own behalf”, and did not take it to mean that the respondents would not be responsible for

his medical treatment or that the same would not be a workers’ compensation claim. 

After his conversation with Mr. Royster, the claimant testified that he clocked out and

went to his parents’ house because it was close to the plant, about a mile.  Thereafter, the

claimant continued:

     I got in the - - I got in the house and pretty much got on the
couch and could not get back up.

     That night, I ended up - - my parents, my dad and my wife
ended up helping me up, getting me in the vehicle, and they took
me to the emergency room. (T. 18).

The claimant described the nature of the medical treatment that was administered to him during

his emergency room visit:

     He raised my shirt up, lowered it, gave me some muscle
relaxers and some pain pills.  

     And sent me on my way. (T. 18).
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The claimant testified that he was directed by the emergency room physician to check up with his

family doctor, who is Dr. Sumner Cullom.

The claimant noted that the accident and emergency room visit occurred on Friday, June

14, 2013, and that he followed up with Dr. Cullom on the following Monday.  The claimant

testified that Dr. Cullom obtained some x-rays and prescribed some different medicine.  The

claimant further testified regarding the recommendations of Dr. Cullom:

     Yes.  I was going about once a week and he ran blood tests, and
we was trying to figure out what all was wrong with me and
everything.  He ended up sending me to physical therapy. (T. 20).

The claimant testified that he attended twelve sessions of physical therapy as recommended by

Dr. Cullom, however, did not realize any improvement in his symptoms.  The claimant’s

testimony reflects that while earlier attempts to get an MRI were unsuccessful, eventually the

procedure was approved.  The claimant was using his health insurance, Blue Cross Blue Shield,

from work while being on medical leave, noting that the compensability of his workers’

compensation claim had been denied.  The claimant maintains that the MRI report disclosed that

he had eight discs messed up and two bulging discs.

In addition to the above medical treatment, the claimant testified that he has been to a

neurologist, Dr. William Baron,pursuant to a referral of Dr. Cullom.  The claimant testified that

after a couple of visits to the neurologist, he was referred by her to a pain management physician,

Dr. Wendel in Jonesboro.  Regarding the nature of his medical treatment under the care of Dr.

Wendel, the claimant offered:

     I was in there letting them know how my hand and arm was
doing, and they was examining my left hand, they done a few
things and come to their turn, they believe that I had C-R-P-S,
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CRPS.  (T. 23). 

The claimant testified that his understanding of the afore is that it has to do with “my nerves”,

adding:

     Pretty much all I know is if I don’t get the right to type of
medical help that I could completely loose all function in my hand
and possibly my whole left arm. (T. 24).

The claimant attributes the CRPS to his on-the-job injury.  As to the existence of medical records

relating the afore complaint to his work-injury, the claimant testified:

     I’m still in the process of seeing another doctor, another
neurologist in Little Rock. (T. 24). 

The testimony of the claimant reflects that while Dr. Cullom has referred him to another

neurologist in Little Rock, he has not heard back from them about an appointment.  

Claimant was questioned regarding his ability to work following the June 14, 2013,

incident:

     The incident happened on the 14th.  I was off for a week, and I
did go back but was able to make it through to Friday and only
ended up making it for a hour and I ended up starting hurting
completely again. (T. 25).

The claimant maintains that following the above, he returned to supervisory personnel to report

his situation:

     I’m trying to think of her name.  We call her CC and that’s on
the receiving side of PC, she got on the phone with Tracy and both
of them referred me to the nurse’s station. (T. 25).

The claimant testified that he was seen at the nurse’s station and was provided “Tylenol or

Ibuprofen”.  The claimant offered that while he did not believe that the Tylenol or Ibuprofen

would help, he did not tell that to the nurse.  The claimant maintains that he asked to see the
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company doctor, however was not referred to same.  

The claimant is not contending that the June 14, 2013, incident caused any of his MS

symptoms.  Further, the claimant does not contend that the injury caused him to have migraines,

from which he suffered prior to June 14, 2013.  The claimant denies having problems with

herniated discs in his lower back or his neck prior to the June 14, 2013, incident.  The claimant

denies having any problems with his spine before his employment with respondent-employer.  

The claimant asserts that during his employment with respondent-employer he performed

heavy labor, noting that in normal situation he lifted anywhere from thirty pounds or more.  The

claimant concedes that the weight of the compressor was “probably ten to fifteen pounds”. (T.

28).   The claimant added:

     That period of time in the process of transferring compressors
from one skid to another, I’d carry multiple of them. (T. 28).

The claimant maintains that he was able to perform the afore without any problems prior to June

14, 2013. Indeed, the claimant denied that he ever went to the nurse and complained about his

back in the three (3) years that he worked at respondent-employer before June 14, 2013.  The

claimant acknowledged that during his employment with respondent-employer he did miss two

and one-half (2 ½) months from work due to his migraines prior to June 2013.

During cross examination, the claimant testified that the June 14, 2013, incident occurred

after he had started his shift for the day.  The claimant maintains that he started his shift at 3:00

p.m. and that he was injured at approximately 3:20 p.m.  As to his exact knowledge of what

happened in the incident, the claimant offered:

     There was some products hit me from my back. 
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     It was my back and my neck. (T. 30).

The claimant acknowledged providing a deposition on January 29, 2014.  During the

afore the claimant responded that he did not know what part of his body was bumped.  The

claimant conceded that, because of the quickness of the incident he did not feel it at first, and  he

did not know if it hit his head, back or neck.  The claimant acknowledged that nothing fell over

on top of him during the incident, noting that he kind of went forward toward the compressor

pallet that he was working on.  

The claimant concedes that he was upset about getting hit.  The testimony of the claimant

reflects that he had been on medication, Xanax, for anger issues before he started his

employment with respondent-employer.   Claimant has been taking Xanax for a number of years.

In describing the location of the June 14, 2013, accident, the claimant testified that he was

standing between two (2) rows of stacked pallets:

     Yeah, there was some parts double stacked behind me. (T. 31).

The claimant’s testimony reflects that it is his belief that the pallets in the stack that was directly

behind him came forward and bumped into him from the back.  In reporting the incident to Ms.

Karla Fowler, the claimant testified that he spent about ten minutes explaining what had

happened. 

In addition to being upset and relaying that the thought that the co-worker had bumped

the pallets with a forklift, the claimant acknowledged that he relayed to Ms. Fowler that if he

went right back to work at that time he might say something to the co-worker and cause some

trouble, and he did not want to do that.   As a consequence of the afore, the claimant was

permitted to wait under the mezzanine.  
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Following the reporting, the claimant returned to work for another several hours.  The

claimant acknowledged that he talked to other people at the plant that night about the incident, to

included Tracy Royster, his direct boss.  Thereafter, Mr. Royster directed the claimant to go talk

to his boss, Russell Neil.  After talking to supervisory personnel about the incident, the claimant

went back to work, adding that he “stayed until he couldn’t”. (T. 34).  The claimant explained

that after two (2) hours he received a ten (10) minute break, and that it was during the break that

he determined that he was unable to continue working.  

The claimant’s testimony reflects that after the June 14, 2013, date he was off work for

one (1) week.  Upon his return to work the claimant was put back to work but not at driving the

forklift due to the medicine that he was taking. 

The claimant has dealt with the suspicion that he has multiple sclerosis for several years. 

The claimant has also undergone treatment for migraine headaches for several years.  The

claimant was questioned regarding a August 3, 2010, emergency room visit to St. Bernards

Medical Center in Jonesboro.  The ER records of the afore visit reflects that in addition to

relaying a history of migraines for two (2) months, the claimant also complained of neck pain

with arm numbness.  Additionally, in 2010, the claimant was already seeing a neurologist for his

MS symptoms and migraines.  The claimant added:

     I first seen a neurologist pretty much about my migraines, but
the MS did get brought up. (T. 36).

The claimant testified that the neurologist he was seeing at the time was Dr. Behrens. 

The claimant concedes that he was seeing Dr. Behrens before any of the incident at respondent-

employer in 2013.  As to whether Dr. Behrens sent him to a Dr. Chen in Memphis, in 2010, the
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claimant, testified:

     I don’t recall Behrens sending me to another doctor.  I know
Spanos sent me to a Dr. Chen in Memphis. (T. 36).

The claimant acknowledged that Dr. Chen is a neurologist who saw him back in October 2010. 

The claimant acknowledged complaints of tremors in his hands during that period.  The claimant

takes medicine for those tremors of his hands.  The claimant concedes that during the time he

saw Dr. Chen in October 2010, he complained of having neck pain:

     The periods of time when I had migraines, I do have some
issues with my neck. (T. 37).

The claimant acknowledged taking the medicines identified in Respondent Exhibit 5, p. 15, in

October 2010, to include Morphine Sulfate.  The claimant added, with respect to the medicines

for headaches and tremors:

     I didn’t start taking medicine for my tremors until - - let’s see, if
I recall right, it was that period of time I was off last for medical
leave. (T. 37).

The claimant acknowledged that he was off for work the two (2) to two and one-half (2 ½) month

stretch on medical leave in 2012.   The claimant testified that Dr. Behrens is the physician that

put him on the tremor medicine. 

The claimant maintains that Dr. Cullom did not start treating for problems with his left

hand until the June 14, 2013, incident.  The claimant was questioned about a June 19, 2012,

office note of Dr. Cullom which recites complaints of “migraine coming back, left hand numb”. 

Regarding the afore the claimant responded:

     I might have said that.  I’m not perfect.  I’m just a human, I’m
sorry. (T. 38).
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The claimant acknowledged that he was being treated by Dr. Cullom for spasms in his back and

neck, as also reflected in the June 19, 2012, office note.  In an office note of June 21, 2012, Dr.

Cullom noted of the claimant “knot on back of neck”. 

The claimant acknowledged that during the time he was off work in 2012, Dr. Behrens

was one of the doctors treating him.  An August 2, 2012, office note of Dr. Behrens recites

complaints registered by the claimant that included numbness and tingling in the left arm.  

Regarding the afore, the claimant offered:

     I want to say that I’ve seen several doctors about several
different things.  I cannot recall every single thing I’ve been - -
recall every single thing I’ve been to a doctor for, I’m sorry. (T. 39-
40).

As to a August 2, 2012, diagnosis of carpal tunnel syndrome in his left hand, the claimant

testified:

     She gave me a test on my left arm and she claimed that it wasn’t
reacting right like it was supposed to. (T. 40).

The claimant concedes that Dr. Behrens prescribed a splint for his left hand because of the carpal

tunnel syndrome.  The claimant testified that he was unable to recall Dr. Behrens treating him for

chronic neck and back pain in 2012. 

The claimant denies that the tremors that he was experiencing in his hands at the time was

bad enough to impair his ability to use his hands.  As to the entry in a November 5, 2012, note of

Dr. Behrens which recites that the claimant’s increased tremors in both hands that interferers in

his function, the claimant responded that he did not recall that. 

The claimant was seen by Dr. Cullom in February 2013, due to a spider bite on his left

shoulder.  The claimant concedes that he experienced “some mild shooting down my arm” at the
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time of the afore treatment.  The medical in the record reflects that the claimant was seen by Dr.

Cullom on May 8, 2013, complaining that the fingers on his left hand were stiff and that he was

unable to bend them.  The afore was not associated with an injury.  The claimant testified that he

did not recall the afore, nor does he recall hurting his hand on May 8, 2013.  

The medical in the record reflects that on June 10, 2013, the claimant was seen by Dr.

Behrens.  At the time of the afore visit, claimant’s list of medicines included Amitriptyline,

Aspir, Celexa, Lisinopril, Pentazocine-Naloxone for pain Primidone, Soma, Tylenol, and Xanax. 

The claimant offered, regarding the list of medicines:

     Some of them, like the Tylenol Four you’re replying to, I didn’t
take the aa all periods of time, especially, when I was at work. (T.
44). 

The claimant acknowledged that when seen at the emergency room on June 14, 2013, his

complaint was for back pain, and he did not recite complaints regarding his neck.  The claimant

was diagnosed with a urinary tract infection on July 8, 2013, by Dr. Cullom when he complained

of back pain. 

The claimant acknowledged having undergone several MRIs.  While stressing that he had

seen the results of the MRIs that were performed in Blytheville , the claimant testified that he had

not seen the results of those performed in Jonesboro on October 15, 2013, which disclosed no

abnormality of the cervical spine cord.  The claimant agreed that the Jonesboro MRI was

performed after that in Blytheville. (T. 45).   

During re-direct examination, the testimony of the claimant reflects that while he is

uncertain where he was struck on his body in the accident, he does recall that he was thrown

forward and dazed.  The claimant continued:
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     When the product hit me from behind, I cannot say exactly
where I got hit.  I was pushed down into the compressors I was
separating in front of me. (T. 48).

The claimant testified regarding when he commenced his employment with respondent-

employer:

     If I’m not mistaken, it was late 2010, early 2011 somewhere
around there. (T. 48).

The claimant offered that he worked at respondent-employer initially through a staffing agency,

Temp Plus, for a period of approximately a year before becoming an employee of respondent-

employer. 

The claimant confirmed that he was off work for a week following the June 14, 2013,

accident.  The claimant was seen by Dr. Cullom following the emergency room visit of June 14,

2013.  As to the date and duration of his return to work effort, the testimony of the claimant

reflects:

     The 18th , I think I went back to work on the 20th or the 21st, and
I believe that it was and I worked up to - - I know I was off a week
from the 14th.

     When I was Dr. Cullom the following Monday, I was off a
week.

     And that following Friday when I went back to work, I worked
about an hour and pain started shooting through my back and that
was it. (T. 52).

The claimant has not worked since the above, and attributes the same to residuals from the June

14, 2013, accident. 

Karla Fowler is an employee of respondent-employer of seven (7) years, and works as a

sub-leader in shipping.  Ms. Fowler confirmed that the claimant reported a work incident to her
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on June 14, 2013.  Regarding the afore, the testimony of Ms. Fowler reflects:

     It was around about 3:30, because I normally get in about 3:30
for a meeting.  When I came in, Mr. Pannell approached me and
said there was an incident that happened, that somehow the forklift
or something, you know - - 

     He told me that he was working back there and he was building
the pallet and Curtis jumped on the forklift and he said he almost
ran into him. (T. 55).

Ms. Fowler was confident that the claimant used the words, “almost ran into me”.  Ms. Fowler

described the claimant’s demeanor at the time of the reporting:

     Mad, upset, he was shaking and red-faced, everything.  So, I
told him, “Sit down, let’s have a talk, and let me write down what
exactly happened.”  He said he did not get hit.  I asked him was he
hurt repeatedly and I told him, “Well, just sit down and calm down,
I’ll be back, because I’ve got to go to a meeting.  So, I came back
to him and asked him again, “Do you need to have - - you know,
seek help or anything?  Are you hurt?”  And he said, “No.”  He
said, “I’m just upset.” (T. 56).

Ms. Fowler testified that she recorded her conversation with the claimant, read it back to him,

and that he agreed that it was accurate.  Ms. Fowler’s testimony reflects that the claimant did not

appear to have an injury or disability at the time he approached her to report the incident.   

Ms. Fowler testified that she talked to her supervisor, Tracy Royster, about the incident

that was reported to her by the claimant on the evening of the occurrence, June 14, 2013. 

Regarding the afore, Ms. Fowler testified:

     I told him about the incident and told him that David said he
wasn’t hurt, and then, I let Tracy handle it. (T. 57). 

Ms. Fowler testified that the claimant did go back to work after reporting the incident to her. 

Thereafter, Ms. Fowler testified:
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     Later on that night around 8:00 something he said he was going
home.  That was about it; so, I contacted Tracy. (T. 57).

Ms. Fowler denied that the claimant relayed that he was going home because he was hurt. 

Ms. Fowler acknowledged that she did not talk to Mr. Royster to determine what the

claimant had relayed to him.  Ms. Fowler testified that she did talk with Curtis Moore, the forklift

driver, who did not report any kind of incident.  The testimony of Ms. Fowler reflects, regarding

the afore:

     No, he didn’t.  He said he did not hit him with the forklift. 
That’s what he explained to me. (T. 58).

Ms. Fowler acknowledged that the claimant did not report that he had been hit with the forklift,

adding:

     He said a stack of parts was shoved into him.  What he said,
“was shoved.”  Okay.  The way he put it to me is when we went
around - - we actually went around there and looked.  I asked him
to explain to me what happened.  We took a walk around there to
the work station.  Here are the skids where he was working and
there’s the stack where Curtis was around here on this side.  When
I came to see what was wrong, it was a middle stack that was
pushed in towards the compressors.  It wasn’t pushed all the way
over to the compressors. 

     Yes, it had been moved slightly, not that much. (T. 58).

Ms. Fowler testified that she did not make any conclusions from her investigation. 

Tracy Royster, a ten year employee of respondent-employer, is employed as a team

leader.  Mr. Royster was working on June 14, 2013, during the claimant’s employment.  Mr.

Royster testified that he was in another area of the plant on June 14, 2013, when the claimant

spoke with Ms. Fowler.   The testimony of Mr. Royster reflects that he spoke with Ms. Fowler

after she obtained a statement of the incident from the claimant.  Mr. Royster testified regarding
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his conversation with the claimant on June 14, 2013:

     I think about lunchtime or something like that, he had came to
my car. 

     Well, he said he wasn’t feeling too well and I asked him did he
want to go to the emergency room and he said, no, he’ll see his
personal doctor tomorrow or something. (T. 62).

Mr. Royster could not recall if the claimant relayed that he thought he had been injured at work

that day, however he did offer that Ms. Fowler had notified him about the incident. 

During cross-examination Mr. Royster testified that he did not have any problems with

the claimant before the June 14, 2013, incident, and that claimant has been a fairly good

employee.  Mr. Royster testified that the claimant returned to work for approximately a week.  

Russell Neil, a ten year employee of respondent-employer, is employed as production

control section leader.  Mr. Neil testified regarding his knowledge of a June 14, 2013, incident

involving the claimant at work:

     On the afternoon, I was told by Tracy to go see William, that he
was under the mezzanine.

     I went to see William and William was - - the mezzanine is our
common break area.  He was under the mezzanine and was visually
upset and William told me that Curtis Moore had pushed some
pallets by and almost hit him while he was stacking the
compressors, and I asked William if he was hurt or if he needed to
go to the emergency room and he said, “No, I’m just upset.  I don’t
have my medicine, and I need to calm down and I need to stay
away from Curtis right now.”  And I said, “If you need to stay here
under the mezzanine to calm down, that will be fine.”  And then, I
got with Tracy and asked Tracy to get with Karla and get a
statement from him, you know, about what had happened. (T. 66). 

Mr. Neil testified that he did not receive any information that showed that the claimant had an

injury or was struck.  Mr. Neil denies having any other dealing with the claimant the evening of
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June 14, 2013.  Regarding his next encounter with the claimant, Mr. Neil testified:

     When Mr. Pannell returned back to work, we put him in another
area, and he came to my desk and was upset because we’d taken
him into what we call the stocking warehouse.  He was upset
because he wasn’t on the floor, wasn’t allowed to drive the forklift,
and then, I told him, based on the listing of medications that he put
down that we couldn’t have him operating the equipment; so, he
would have to work in the warehouse areas. (T. 67).

Mr. Neal does not recall how long the above was following the June 14, 2013, incident.  

Mr. Neil described his efforts at trying to ascertain what happened in the June 14, 2013,

incident that was reported by the claimant:

     Well, we went out to the area.

     Gary Drilling, my counterpart.  The evening that William talked
to me, we were right by the area; so, we were looking at the area
that he was working in, and then, Gary Drilling, my counterpart,
and Eddie went out with me and tried to duplicate the scenario of
how the parts were pushed forward and where William was in
relation to the parts that were coming in. (T. 67-68).

Mr. Neil confirmed that the area involved two rows of pallets.  Mr. Neil described the

duplication scenario:

     Well, we set up the pack-out station and the isle beside it.  And
then, pushed the pallets forward and just duplicated where William
was to see exactly what would have happened with the pushing of
the pallets. (T. 68).  

In the scenario the pallets were pushed on the end of the row with the forklift.  Respondents

offered a diagram of the area in question. (RX #7).(T. 68-69).  Mr. Neil concluded, based on the

location of the rows of pallets, the claimant’s location, and the location of the forklift:

     They went straight into the next pallet, parallel to where
William was working. (T. 69).
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During cross-examination, Mr. Neil does not concede that an incident occurred on June

14, 2013, involving the claimant, but rather that the claimant was upset.  Mr. Neil testified that

when the scenario was duplicated as per the description of the claimant, it was not replicable:

     From what I understand from William, William told me that he
did not get struck, and then, there was a comment that he had been
struck against his higher-upper back.  These pallets that we lay
down wouldn’t have struck anybody in the back. (T. 70).

Mr. Neil testified when he first learned that the claimant was reporting that he was injured in the

June 14, 2013, incident:

     Actually, I didn’t find out until the next day when I came to
work.

     That’s when we went to the floor and investigated the scenario.
(T. 73).

As to any movement or change in the layout of the site where the claimant reported the incident

as having occurred between the incident and the effort to duplicate the scenario, Mr. Neil offered:

     No, I couldn’t say that I would know if there was any
movement.  There’s a standard layout.  I don’t know if there was
anything abnormal. (T. 73).

During re-direct examination, Mr. Neil testified regarding the policy of respondent-

employer of the investigation of a reported striking or hitting of an employee by a product:

     Yes, the policy is if someone’s hit, that we have them looked at,
or if it’s on second shift, we take them to the hospital.  But he told
me specifically that he wasn’t hit, he was just upset. (T. 74). 

Charles Chipman, who is employed by respondent-employer as a section leader, testified

regarding his contact with the claimant on the evening of June 14, 2013:

     It was - - I was in my office and it was after lunch, David came
by and told me that he was leaving.  He said that his back was
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hurting and that he told Tracy that it was getting worse and he was
going to leave and he was looking for Tracy and didn’t find him;
so, he asked me to tell Tracy he was leaving.

     I’m going to say it was about nine o’clock.  But I’m not sure
exactly about the time, but it was after our supper period. (T> 76).

Mr. Chipman denied that the claimant reported that he had been hurt at work, just that his back

was hurting.  Mr. Chipman testified that he did receive a telephone call regarding the claimant

the same day:

     I got a call later from the hospital talking about a workman’s
comp case and I told them at that time that I wasn’t aware of that
and I notified Eddie at that time. (T. 76). 

Regarding his subsequent contact with the claimant, Mr. Chipman testified:

     Oh, I think he was off work for a while, and then, he came back
to work and they had moved him to another location to be safe to
do some material handling.  At that time, apparently, there was
another episode with his back or something of that nature and he
talked to the nurse and that’s when I was bought in on that part of
it. 

     Well, I had walked outside my office and he was telling me
about his back being hurt over there from lifting some parts, and I
said, “Well,” - - I said, “Do you need something as far as Tylenol
or something like that?”  And he said, “No,” he didn’t need
anything like that.  And about that time, Stephanie come up, the
plant nurse, and she had already talked to him; and so, that
conversation went from there between him and Stephanie. (T. 77).

During cross examination, Mr. Chipman was asked if the claimant ever told him that he

had been hurt at work.  Responsive to the afore, Mr. Chipman testified:

     The second episode that we talked about when he was moved
over to PC, he came by and he told me that he had hurt his back
that night lifting something.  And, like I said, I had offered him
some Tylenol, and he said he didn’t need none and he said the
nurse was coming up from her station - - from her office, and they
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talked about that, but as far as that night, no. (T. 78).

Eddie Franks, the Environmental Health and Safety and Medial Section Leader at

respondent-employer, explained his job duties and responsibilities:

     I have the authority to argue responsibility to management the
safety for the facility, be a consultant to the team leaders and
section leaders in other areas in safety matters, environmental
matters, and then, the nurse reports to me, that’s where the medical
part comes in. (T. 79-80).

Mr. Franks testified regarding his knowledge of a June 14, 2013,  incident involving the

claimant:

     That night - - I live in Olive Branch; so, I had left about five
o’clock and drove home.  At 9:30 I got a call from Charles
Chipman saying that the emergency room had called and said, “Do
we have a workers’s comp case for David.”  And I said, “I’m not
aware of anything that’s going on.”  And asked him if he was, and
he said, “No,” the only thing he knows is that he was going home. 
So, I said, “Let me call Russ,” and I did.  I called Russ and asked
him and he told me what he had said here, that there was an
incident that William had told Karla that Curtis almost hit him with
something, he was mad, he didn’t have his medication, and he
needed to cool down.  And so, at that time I said, “Okay.”  I called
Charles back and repeated that to Charles.  I called George Hargis
in, who is our site manager and told him what was going on. 
That’s normal process of notification.  At that time, I got a call
from the hospital and asked me, and I said, “No, I just spoke with
his section leader and the section leader said that no incident
happened, and it’s not a worker’s comp case.  And I called Charles
back and told him that.  So, that was the only information I had that
night. (T. 80-81).

Mr. Franks testified regarding his discussion with the claimant about the incident:

     Yeah, that’s - - the days, and we could have looked back and
saw when entry into the facility is, but David came back - - first of
all, I think he came in the next morning and gave stuff to HR
before I go to work, and it had an emergency room sheet where he
had been seen at the emergency room, and in that sheet a list of
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other things.  Most of those being the disclosure of what
medications he was on, and did administer a drug test, urinalysis at
the hospital, but it usually takes us a week or so to get those results
back.  We do that. (T. 81).

Mr. Franks confirmed that the information from the hospital was present at respondent-employer

the next morning.  As to when he had his discussion with the claimant, Mr. Frank offered:

     I think along with that, he had gone to Dr. Cullom and Dr.
Cullom had told him to be off for a week.  So, I’m thinking about
maybe the next Monday, it might have been the Friday, we’ll look
back and see to be sure.  But he came in at that time to work and he
had met with the nurse and Russ and said, “Because of these
medications, until we get back the regular drug test, we can’t put
him back on heavy equipment.”  That’s just our policy and
procedure.  If you’re using anything that can - - even if it’s
prescription, if it can impair you, you can’t operate equipment and
the medications say, “Don’t operate heavy equipment.” (T. 81-82).

Mr. Franks’ testimony reflects that work was made available for the claimant in light of the

above restrictions:

     Yeah, we - - so, in that same - - PC is a department that covers
the whole facility some of it is fork-truck operating, some of it is
moving parts and other things; so, we moved him over to the other
side of the plant still in PC though, but it would be, I think,
repackaging and Russ or Tracy could say better exactly what
they’re doing, but it was foam dampers or something like that. (T.
82).

As to the duration that the claimant performed the above duties, Mr. Franks testified:

     I didn’t know at the time, because again, this is afternoon and I
was on day shift; so, I was home.  But the next morning I came in
and they said around an hour or something like that and said his
shoulder was still bothering him and he had gone to the nurse and I
didn’t know all the conversation between Charles and him or the
nurse, but I did know that he had seen the nurse and had reports
from her. (T. 82).

Mr. Franks testified that he did not get any report that the claimant has injured himself at that
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time.  In elaborating on the afore, Mr. Franks testified:

     The days that I would have to - - I not sure, because there was
five or six days that we had conversations that David came.  He
and I had a conversation after he had had that conversation with
Russ that he talked about.  He came and asked me the same thing
and I said, “David, you know, for these medications you can’t
operated equipment until we get something back with the drug test,
because we don’t know.”  So, yeah, at that time he said, “Well, I
got hit by a fork truck that night.”  And I said, “William, the
reports are you did not get hit by a fork truck.”  That’s the time that
Gary, myself, and Russ went out to - - and David, we went out to
the areas where this was supposed to have taken place. (T. 83).

Mr. Franks confirmed that the afore was the duplication scenario referenced in the testimony of

Mr. Neil:

     Yes.  So, the four of us went out there.  At the time - - just to
clarify, Gary was not a PC section leader at the time.  He was the
HR section leader.  He was in the process in the next week or two
of changing to PC for other reasons for growth and development. 
So, we went out and set things up the way they were.  David helped
us be able to re-create that to be exactly like it was, and he showed
us what we were doing.  At that time is when eh told Russ in this
that he was hit in his back and shoulder, and Russ said, “Well,
David, you told me you weren’t hit.”  And then - - and Russ could
give the exact words, he said, “I think you said you were hit in your
butt area.”  And David said, “No, I was hit in my neck and
shoulder.”  Well, when we tried to re-create that, the palette that
was pushing that - - if it could have and how we could not re-create
or figure out, but if it could have, it was a single stacked pallet,
which is forty-three forty-four inches off the ground.  That’s as
high as that goes.  The one that was - - had the palette jack on it. 
So, we said, “We just simply don’t see how this happened.”  And I
said, “And, David, you’ve told us all.  You told Karla, you’ve told
Russ that you didn’t get hit, you were mad and you needed to cool
down.  And that’s not a work injury being mad.”  I said, “We” - -
“Show us how this could happen”“ and we couldn’t and David was
upset, aggravated at that time and that part will finish for that day.
(T. 83-84).

Mr. Franks testified regarding the reporting requirements of suspected job injuries at respondent-
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employer:

     Yeah, we have in our orientation, but there are signs up in the
facility as well that says, “If you think you have been hurt at work,
report it to your supervisor before you leave for home.”

     They will fill our __ they give the report verbally too. 
Sometimes we ask for a handwritten explanation, but verbally to
their sub-leader or team leader, and that will be filled out, and they
agree and everyone signs that.  Then, that starts the process of us
opening a workers’ comp case. (T. 84-85).

During cross examination, Mr. Franks was questioned regarding the absence of

photographs as a part of the investigation:

     No, there weren’t.  I did not take any photos.  We were not
investigating an injury at that time.  We had all had the discussion
that, you know, nothing happened other than him and Curtis having
words and him getting mad at Curtis.  So, no, we did not take
photo of that, and in that situation, sometimes we would sometimes
we wouldn’t; according if there was something out of abnormal or
something, we would take pictures, but we did not in this one. (T.
86).

Mr. Franks’ testimony explained the rational for attempting to recreate the scenario of the June

14, 2013, incident as described by the claimant:

     We thought William was very upset.  He had made quite a
scene with the nurse who reports to me, very loud verbal,
slamming doors, those type of things.  He had made Russ very
uncomfortable up at his desk.  So, yeah, that whole thing serious,
whether it be workers’ comp or anything else that we might think. 
So, the situation, yes, we thought was very serious. (T. 86). 

Mr. Franks testified that the claimant did not report to the nurse that he was injured:

     He did not - - that’s not what he told the nurse, and he - -
William has seen the nurse several times.  So, the nurse’s log will
say that.  She did say, “William, you know, here’s your report from
the emergency room.”  She had that too, she has his file.



25

     That’s that day that he saw the nurse and she’s telling me, yes, 
afterwards the next day.  The nurse works a split shift.  We bring
her in later in the day, where she can see first and second shift
people.  So, some things will happen in the afternoon after I’ve
left.  So, this was a time after I had left.

*          *          *

     The nurse’s log, yes.  She would do a nurse’s log, yes.

     We have a statement from her for what went on.  The whole
conversation that went on, we do have a statement of that.  There
was to the point we had to install a panic button in the nurse’s
office.  This is the first time she had ever felt scared of being in the
nurse’s office with someone.  It was that loud and verbal and it
scared her.  So, yeah, we have that statement.  I don’t know that
it’s in evidence, but we have that and can produce that if you
would like it. (T. 86-87). 

A June 28, 2013, statement of the events at the nurse’s office involving the claimant is contained

in the record. (RX #4). 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim. 

2. The employment relationship existed at all times pertinent, during which time the 

claimant earned an average weekly wage of $550.40, generating weekly compensation benefit

rates of $367.00/$275.00, for temporary total/permanent partial disability benefits.    

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he suffered an injury arising out of and in the course of his employment on
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June 14, 2013.

CONCLUSIONS

The claimant maintains that while within the course and scope of his employment he 

suffered injuries to his lower back, shoulder, and neck on June 14, 2013, which requires medical

treatment and has rendered him temporarily totally disabled.  The claimant seeks the afore

corresponding workers’ compensation benefits as well as controverted attorney fees. The

respondents deny that the claimant sustained a compensable injury while within the employment

of same.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provisions. 

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and 

employment circumstances that aggravated pre-existing condition are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  Since an aggravation is a new injury

resulting from an independent incident, it must meet the definition of a compensable injury in

order to establish compensability.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The claimant maintains the occurrence of a work-related injury as a result of a specific

incident on June 14, 2013.  In order to prove a compensable injury as a result of a specific



27

incident which is identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: 1) an injury arising out of and in the course of employment; 2)

that the injury caused internal or external harm to the body which required medical services or

resulted in disability or death; 3) medical evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (16), establishing the injury; and 4) that the injury was caused by a

specific incident and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102

(4)(A)(i) (Repl. 2002).  Should the claimant fail to establish by a preponderance of the evidence

any of the requirements for establishing the compensability of the claim, compensation must be

denied. Mikel v. Engineered Speciality Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

While the claimant reported an incident to supervisory personnel of respondent on June

14, 2013, he did not report that he was injured in the encounter.  The claimant was repeatedly

asked if he had been struck or injured in the incident and responded that he had not.  The

claimant was permitted to leave work on June 14, 2013, but did not relate the same to a work

injury.  The claimant was seen at the emergency room of South Mississippi County Regional

Medical Center in Osceola at approximately 9:35 p.m on June 14, 2013, with complaints of back

or flank pain.  While the medical records of the emergency room visit recited a history of sudden

onset of symptoms, the same does not disclose a specific incident as the basis.  Indeed, a review

of the medical records from the June 14, 2013, emergency room visit of the claimant disclosed

that the same is devoid of objective findings.  The impression of the claimant’s complaint at the

time of discharge from the emergency room was that of back strain and muscle strain. 

The claimant has failed to sustain his burden of proof by a preponderance of the credible

evidence that he sustained an injury arising out of and in the course of his employment with
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respondents on June 14, 2013, as a result of a specific incident identifiable by time and place of

occurrence, which caused internal or external harm to the body which required medical services,

with medical evidence supported by objective findings establishing the injury.  The claim is

respectfully denied and dismissed. 

IT IS SO ORDERED. 

________________________________________________
             Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


