
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F707172

JEFFERY OTIS, Employee  CLAIMANT

YELLOW TRANSPORTATION, INC., Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, INC., Carrier/TPA RESPONDENT

OPINION FILED APRIL 2, 2014
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Respondents represented by J. MATTHEW MAULDIN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 6, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 22, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

6, 2007.

3.   The claimant sustained a compensable injury to his neck and left shoulder on

February 6, 2007.

4.   The claimant was earning an average weekly wage of $1,034.85 which would

entitle him to compensation at the weekly rates of $504.00 for total disability benefits and

$378.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:



2Otis (F707172)

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Cox; including, bilateral elbow/ulnar nerve release.

The claimant contends that he is entitled to additional medical benefits in the form

of a bilateral elbow/ulnar nerve release and other treatment as recommended by Dr.

Wesley Cox.

The respondents contend that claimant is not entitled to the medical benefits sought.

Respondents contend that the bilateral elbow ulnar nerve releases are not reasonably

necessary in connection with the compensable injury sustained on February 6, 2007.  No

other medical benefits are in dispute.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 22, 2014, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment as recommended by Dr. Cox; including, bilateral

elbow/ulnar releases.

FACTUAL BACKGROUND

The claimant is a 52-year-old man who worked for the respondent as a delivery

driver.  Claimant suffered an admittedly compensable injury to his cervical spine and left

shoulder while working on February 6, 2007.  On that date the claimant was walking
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around his truck when his left foot stuck in soft ground, causing him to fall forward and hit

the ground.  Claimant testified that he stuck out his left hand to catch himself and that his

head struck the ground.

In July 2007 the claimant underwent surgery to repair a torn rotator cuff in his left

shoulder.  This surgery was performed by Dr. Arnold.  On July 27, 2008 the claimant

underwent a cervical fusion surgery at the C5-6 and C6-7 levels by Dr. Knox.

Approximately one year after this surgery on June 17, 2009, Dr. Knox recommended that

claimant close out his case and assigned claimant a permanent physical impairment rating

in an amount equal to 10% to the body as a whole for his cervical injury.

In 2010 the claimant began having additional problems with his left shoulder and he

underwent a left shoulder revision rotator cuff repair by Dr. Cox in July 2010.  

On March 23, 2011 claimant returned to Dr. Knox for a follow-up evaluation.  Dr.

Knox noted that claimant was complaining of neck pain with radiation into the shoulders

bilaterally and the ulnar aspect of his left arm.  He also noted that the third, fourth, and fifth

digits of the claimant’s hands were numb.  Dr. Knox diagnosed claimant’s condition as

neck pain; cervical spondylosis without myelopathy; and degenerative disc of the cervical

spine.  Dr. Knox recommended that claimant modify his activities and change his over-the-

counter medications.  He also indicated that claimant could return to work at regular duty

and noted that he did not have anything else to offer claimant from a neurosurgical

standpoint.

On September 1, 2011, claimant sought medical treatment from another

neurosurgeon, Dr. Ceola, in Springfield, Missouri.  Dr. Ceola also noted that claimant was

complaining of neck pain which radiated down between the scapula.  He noted that it would

also occasionally go down the claimant’s left arm to his elbow with the third, fourth, and fifth

digits of his left hand going numb.  Dr. Ceola ordered an EMG/NCV study to rule out

persistent radiculopathy verus some other pathology such as an ulnar compression.
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The nerve testing recommended by Dr. Ceola was performed by Dr. Morse on

September 26, 2011.  Dr. Morse’s letter report to Dr. Ceola of that date indicates that the

EMG/NCV study revealed mild left carpal tunnel syndrome.  He also noted that all nerves

tested were normal in both upper extremities.  Specifically, Dr. Morse noted that the

claimant’s left and right ulnar nerves were normal.

Claimant did not return to Dr. Ceola following the nerve testing, but instead returned

to Dr. Cox.  In a report dated November 21, 2011, Dr. Cox noted that claimant continued

to complain of neck and left shoulder pain.  Dr. Cox recommended that claimant modify his

activity and also referred him to Dr. Bruffett for a neurosurgical evaluation of his cervical

spine.

Claimant’s evaluation with Dr. Bruffett occurred on May 21, 2012.  Dr. Bruffett in his

report of that date indicates that he informed claimant that it was difficult to explain his

severe pain and stiffness in his neck.  He did note that there was a possibility that claimant

could have pseudoarthrosis at the C6-7 level and recommended that claimant undergo a

CT scan.  

Claimant had the CT scan and returned to Dr. Bruffett on July 18, 2012.  Dr. Bruffett

reviewed the CT scan and noted that claimant’s cervical fusion looked stable.  He indicated

that claimant did not have any problem in his neck which would benefit from surgery based

upon the test results.

At some point, claimant on his own sought medical treatment from the Northwest

Arkansas Neuroscience Institute.  As a result of his complaints claimant underwent a

second EMG/NCV study.  In a report dated April 29, 2013, Dr. Horan indicated that the

EMG study was abnormal.  According to Dr.  Horan, this electrodiagnostic study revealed

mild right ulnar neuropathy at the elbow.

Following this testing claimant again returned to Dr. Cox who diagnosed claimant

as suffering from cubital tunnel syndrome/ulnar nerve compression at this bilateral elbows.
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Dr. Cox recommended that claimant undergo a surgical release of the right ulnar nerve.

Respondent did not accept liability for the surgical procedure recommended by Dr.

Cox and claimant filed for benefits with his group health carrier.  Claimant underwent a

right cubital tunnel release by Dr. Cox on February 4, 2014.  

Claimant has filed this claim contending that he is entitled to additional medical

treatment as recommended by Dr. Cox; specifically, bilateral elbow/ulnar nerve releases.

ADJUDICATION

Claimant contends that his bilateral cubital tunnel syndrome is causally related to

his compensable injury of February 6, 2007.    Claimant has the burden of proving that he

is entitled to additional medical treatment.  Dalton v. Allen Engineering Co., 66 Ark. App.

201, 989 S.W. 2d 543 (1999).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that his bilateral cubital syndrome is causally related to his compensable injury.

In support of his claim, claimant testified that he did not have any of these

symptoms until after his injury.  He also relies upon a statement made by Dr. Cox in his

report of May 13, 2013, wherein he states:

I think this is a double crush phenomenon.  When 
nerves in the neck are compressed, it doesn’t take
as much to irritate nerves at a different level.  Nerves
that are pinched at one level have more sensitivity
further down the arm.

While this report from Dr. Cox would seem to indicate that he is of the opinion that

claimant’s bilateral cubital tunnel syndrome is causally related to claimant’s cervical injury,

Dr. Cox backtracked on that opinion in a statement he made in his operative report of

February 4, 2014.  In that report, he states:
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He has previous carpal tunnel release on the right
side.  He has symptoms consistent with cubital
tunnel release and an EMG, which is consistent
with marked irregularities of the ulnar nerve through
the cubital tunnel.  We talked about risks and benefits
of operative and nonoperative treatment options, 
rationale for both, and specifically we talked about
the continued nature and in some cases, the continued
status of cubital tunnel syndrome despite release in
some cases, the uncertainty as far as how much of
this is related to his cervical spine has also been
discussed at length.  (Emphasis added.)

Based upon a review of this operative report of Dr. Cox, it appears that Dr. Cox’s

most recent opinion is that it is “uncertain” whether claimant’s cubital syndrome is related

to his compensable neck injury.  Given that Dr. Cox has been claimant’s treating physician

his opinion as to the uncertainty of a causal relationship is significant. 

In addition, I also believe it is important to note that claimant first underwent an

EMG/NCV study on September 1, 2011 that was ordered by Dr. Ceola.  As previously

noted, this study was performed by Dr. Morse on September 26, 2011, and its only

abnormal finding was mild left carpal tunnel syndrome.  The claimant had previously been

diagnosed as suffering from bilateral carpal tunnel syndrome and had undergone carpal

tunnel releases prior to the work injury in 2007.  More significantly, the September 26, 2011

nerve conduction study revealed that the left and right ulnar nerves were normal.  An

EMG/NCV study showing abnormality in the ulnar nerves is dated April 29, 2013, more

than six years after claimant’s compensable injury.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment for his compensable injury.  Here,

claimant has the burden of proving by a preponderance of the evidence that his bilateral

cubital tunnel syndrome is causally related to his compensable neck and left shoulder

injury.  An EMG/NCV study performed on September 1, 2011 indicated that claimant’s left

and right ulnar nerves were normal.  No abnormality was noted on testing until April 29,
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2013, more than six years after the claimant’s injury.  More significantly, while it appeared

from a review of Dr. Cox’s report dated May 13, 2013 that he was of the opinion that

claimant’s ulnar nerve symptoms were related to his compensable neck injury, Dr. Cox

more recently in the operative report of February 14, 2014 noted the “uncertainty” as to

how much the claimant’s cubital tunnel syndrome was causally related to his cervical spine

injury.  Given that Dr. Cox is the claimant’s primary treating physician, I find that his opinion

indicating that there is uncertainty as to the causal relationship between claimant’s cubital

tunnel syndrome and his neck injury to be significant and entitled to great weight.  Based

upon this evidence, I simply find that claimant has failed to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment as recommended by Dr. Cox; specifically, treatment for

bilateral elbow/ulnar nerve releases or cubital tunnel syndrome.  Therefore, his claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $243.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


