
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G001175

CLEMENTE MONTALVO, Employee  CLAIMANT

DANCOR TRANSIT, INC., Employer  RESPONDENT

ARKANSAS TRUCKING ASSOCIATION SELF-INSURED RESPONDENT
FUND, Carrier

OPINION FILED MAY 5,  2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by LAURA BETH YORK, Attorney, Little Rock, Arkansas.

Respondents represented by ANDREW M. IVEY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 7, 2014, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on October 21, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury on February 4, 2010.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $593.04 which would entitle him to compensation at the rates of

$395.00 for total disability benefits and $296.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to additional medical treatment for his compensable

injuries.

2.   Temporary total disability benefits.

3.   Attorney fee.

At the time of the hearing the parties agreed that respondent’s payment records

indicated that respondent paid temporary total disability benefits through May 31, 2012 so

the claimant’s request for temporary total disability benefits would begin as of that date.

In addition, respondent’s records also indicate that respondent last paid for medical

benefits in approximately October 2012.

The claimant contends he is entitled to additional medical treatment for his

compensable injuries, temporary total disability benefits, and an attorney fee. 

The respondents contend that claimant is not entitled to the additional requested

benefits because claimant was involved in a separate motor vehicle accident on March 2,

2010 where he was riding in a vehicle and sustained multiple injuries to his cervical and

lumbar spine and right shoulder, which served as an independent intervening cause, thus

severing the liability of the respondents for all further benefits after that date.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 21, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $593.04
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which would entitle him to compensation at the rate of $395.00 for total disability benefits

and $296.00 for permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injuries.  This includes,

but is not limited to, the lumbar surgery recommended by Dr. Benbow.

4.   Claimant is entitled to continuing temporary total disability benefits from the date

last paid on May 31, 2012 through a date yet to be determined.   

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 58-year-old man who has primarily been employed as a truck

driver in his working life.   Claimant began working for respondent in approximately 2008

as a truck driver.  The claimant suffered an admittedly compensable injury while working

for respondent on February 4, 2010.  On that date, the claimant was driving his truck

pulling a trailer when he was struck by a pickup truck which resulted in an accident.

Claimant testified that he lost consciousness for a short period of time.  Claimant testified

that following the accident he had pain in his low back, neck, right shoulder, both hands,

and legs.  

The claimant was taken by ambulance to Parkland Medical in Dallas with complaints

of pain in his head, low back, left leg, left hip, right hip, and right leg.  Numerous x-rays and

CT scans were taken of claimant during his hospitalization.  

Following claimant’s treatment at Parkland, claimant was sent for treatment by the

respondent to Dr. Kavitha Nalla.  Claimant’s initial evaluation with Dr. Nalla occurred on

February 8, 2010.  Dr. Nalla diagnosed claimant’s condition as a cervical strain, shoulder

strain, lumbar strain, and back pain.  Dr. Nalla prescribed medication and physical therapy.
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When claimant’s shoulder complaints did not respond to conservative treatment she

ordered an MRI scan which revealed potential rotator cuff impingement.  In addition, when

claimant’s cervical and lumbar spine complaints did not resolve, Dr. Nalla referred claimant

to Dr. Benbow, an orthopaedic surgeon.

Claimant’s first evaluation with Dr. Benbow occurred on March 11, 2010 and he

diagnosed claimant’s condition as cervical radiculopathy; lumbar radiculopathy;

impingement syndrome, right shoulder; status post high-speed motor vehicle accident.  Dr.

Benbow gave claimant an injection in his right shoulder and medication.  In addition, he

also ordered a cervical and lumbar MRI scan.  

Following the MRI scans claimant returned to Dr. Benbow on March 25, 2010.  Dr.

Benbow’s medical report of that date indicates that claimant had a large disc herniation at

the C6-7 level.  He also noted that claimant’s lumbar MRI scan revealed a protrusion at the

L4-5 level with some mild narrowing.  Dr. Benbow gave claimant an injection in both his

cervical and lumbar spine.  He also discussed the possibility of surgery due to the size of

the disc herniation.  In addition, on March 25, 2010, Dr. Benbow completed a Texas

Workers’ Compensation Status Report indicating that claimant was to remain off work.

Dr. Benbow’s medical records indicate that he continued to treat claimant’s cervical

and lumbar spines conservatively with medication, injections, and physical therapy.  When

claimant’s cervical complaints did not respond to treatment, Dr. Benbow performed a

cervical fusion procedure on June 14, 2010.  

After the cervical fusion claimant still had complaints in his right upper extremity and

as a result Dr. Benbow referred claimant to a pain management specialist for an injection

to determine if an injection would relieve claimant’s arm pain.  Following the injection

claimant returned to Dr. Benbow on July 27, 2010.  Dr. Benbow noted that claimant’s arm

pain had subsided significantly after the injection but noted that claimant still suffered from

right shoulder pain and pain in his right hand.  At this point in time Dr. Benbow diagnosed
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claimant’s condition as complex regional pain syndrome to the right upper extremity;

impingement syndrome; partial rotator cuff tear of the right shoulder; adhesive capsulitis

right shoulder; persistent back and leg pain; and vertigo.  Dr. Benbow referred claimant to

a neurologist, Dr. Toler, for his vertigo complaints and to a sports medicine physician, Dr.

Madsen, an orthopaedic surgeon, for his right shoulder complaints.

Claimant was initially evaluated by Dr. Madsen on August 12, 2010.  Dr. Madsen

diagnosed claimant’s condition as adhesive capsulitis and provided claimant a cortisone

injection.  

On August 19, 2010, claimant was evaluated by Dr. Toler for his vertigo complaints.

Dr. Toler indicated that claimant’s vertigo was most likely peripheral vestibular.  Dr. Toler

prescribed claimant medication for his vertigo and by the time of claimant’s next visit with

Dr. Toler on September 20, 2010, his vertigo symptoms had improved significantly.  Dr.

Toler noted that claimant’s primary complaint at that time was the complex regional pain

syndrome which was being treated by another physician and as a result claimant was

released from Dr. Toler’s care.

Medical records during this period of time also indicate that claimant was receiving

ganglion blocks for treatment of his complex regional pain syndrome.

In a report dated September 30, 2010, Dr. Madsen indicated that claimant had failed

conservative treatment for his shoulder and he recommended a right shoulder scope.

Claimant underwent surgery on his right shoulder from Dr. Madsen on October 20, 2010.

Dr. Madsen’s post-operative report indicates that claimant suffered from adhesive

capsulitis; intraarticular synovitis; and Type 1 labral tear.  

Claimant’s next visit with Dr. Benbow occurred on November 2, 2010.  At that time

Dr. Benbow referred claimant to a hand specialist, Dr. Wood, for his hand complaints.

Claimant’s initial visit with Dr. Wood occurred on November 29, 2010.  Dr. Wood

indicated that claimant suffered from right hand contracture; complex regional pain
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syndrome; and likely compressive neuropathy.  It was Dr. Wood’s opinion that claimant’s

hand contracture was likely the result of the complex regional pain syndrome.  Dr. Wood

recommended hand therapy and indicated that claimant should undergo nerve conduction

studies.

The claimant underwent an EMG/NCV study on December 1, 2010, which revealed

right cubital tunnel syndrome.  Based upon those findings, Dr. Wood in a report dated

December 6, 2010, recommended that claimant undergo a right ulnar nerve

decompression.  This procedure was performed by Dr. Wood on February 8, 2011.  

During this period of time claimant continued to be evaluated by Dr. Benbow for his

cervical and low back complaints.  Dr. Benbow’s treatment included injections, therapy,

and a bone stimulator.  In his report of January 25, 2011, Dr. Benbow indicated that

claimant should continue to receive treatment from Dr. Madsen for his shoulder complaints

and from Dr. Wood for his right upper extremity complaints.  

By May 4, 2011 Dr. Benbow noted that claimant’s cervical spine pain had been

dramatically reduced.  However, he noted that claimant still had low back pain with

radiation.  As a result, he recommended facet injections at the L4-5 and L5-S1 levels.  

Meanwhile, claimant continued to return to Dr. Madsen for continued shoulder

complaints.  Dr. Madsen ordered a repeat MRI scan of the claimant’s right shoulder which

revealed an abnormal signal representing a labral tear.  Claimant underwent a recurrent

labral tear surgery by Dr. Madsen on August 19, 2011.  Unfortunately, during that

procedure the claimant suffered an acute respiratory failure which resulted in him being

placed in intensive care for a period of time.  In a report dated December 29, 2011, Dr.

Madsen indicated that claimant still suffered from right shoulder adhesive capsulitis and

a labral tear.  He noted that claimant’s post-surgical physical therapy had been inhibited

by the hospital stay of ten days resulting from his respiratory failure and recommended that

claimant proceed with a second right shoulder scope following by physical therapy.  This
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procedure was performed by Dr. Madsen on January 17, 2012.

While claimant was undergoing these procedures from Dr. Madsen, Dr. Wood in a

report dated June 27, 2011 indicated that claimant was continuing with hand therapy and

was beginning to plateau.  She noted that claimant was continuing to have problems with

his shoulder and that surgery was pending.  As a result, she indicated that she would not

perform any additional surgery on claimant’s hand at that point in time but might consider

surgical treatment for claimant’s hand contracture.

Throughout this period of time claimant continued to receive medical treatment from

Dr. Benbow.  In his report dated September 12, 2011, Dr. Benbow indicated that claimant

had received 50% relief from facet injections.  Dr. Benbow recommended that claimant

undergo nerve testing of his lower extremities to document any radiculopathy.  That testing

was performed on October 13, 2011, with the report of that date indicating that

electrodiagnostic findings were consistent with chronic right L5 radiculopathy.  

Claimant returned to Dr. Benbow on November 18, 2011, and he indicated that the

nerve testings were consistent with chronic right L5 radiculopathy.  Based upon claimant’s

radicular symptoms and the findings on claimant’s MRI scan and nerve testing, Dr. Benbow

recommended that claimant undergo a laminectomy procedure at the L4-5 level.  

Subsequent medical reports from Dr. Benbow indicate that he was awaiting approval

from the compensation carrier for the surgical procedure.  In the meantime, claimant was

being treated only with medication.

The last medical report from Dr. Benbow is dated October 5, 2012, and he indicates

that claimant has received no treatment since July and that despite having recommended

surgery months ago he had received no response from the adjuster.

Apparently, the medical treatment with Dr. Benbow in October 2012 was the last

medical treatment paid for by the respondent.  In addition, as previously noted, respondent

paid claimant temporary total disability benefits through May 31, 2012.  Claimant has filed
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this claim contending that he is entitled to additional medical treatment for his compensable

injuries.  In addition, he requests payment of continued temporary total disability benefits

as well as a controverted attorney fee.

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment for his

compensable injuries.  Claimant has the burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable  injuries.

Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injuries.  

Respondent contends that claimant is not entitled to additional medical treatment

for his compensable injury because of an independent intervening cause which occurred

on March 2, 2010.  Respondent contends that on that date the claimant was riding in a

vehicle and was involved in a motor vehicle accident which resulted in injuries to his

cervical and lumbar spine and right shoulder and thus serves as an independent

intervening cause.

The respondent’s contention that claimant’s continued need for medical treatment

is the result of an independent intervening cause amounts to an affirmative defense.  The

Full Commission has previously held that respondents have the burden of proof as to any

affirmative defense.  Johnson v. Wal-Mart Stores, Inc., Full Commission Opinion filed

February 5, 1998 (E612677).

I find that respondent has failed to prove by a preponderance of the evidence that

claimant’s continued physical complaints are the result of an independent intervening
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cause.  Instead, I find that claimant’s continued complaints are related to his original

compensable injury of February 4, 2010.  

Claimant testified that on March 2, 2010 he was at home and his wife took his car

to go to a job interview.  Claimant testified that after the interview his wife was supposed

to come back home and pick him up to take him to physical therapy.  He testified that after

she had been gone for 10 to 15 minutes her brother came to their apartment and told

claimant that his wife had been involved in an accident.  The brother then took claimant to

the accident scene where his wife told him she had been struck from the rear by another

vehicle.  While at the accident scene the claimant had a discussion with a police officer and

was cited for permitting an unlicensed driver to drive a vehicle.  Claimant testified that he

was not a passenger in the vehicle but instead was sitting at home.

In contrast to the claimant’s testimony is the Texas Police Report.  That report

indicates that claimant was a passenger in the vehicle driven by his wife.  It also indicates

that claimant suffered a “possible” injury but refused treatment at the scene.

Obviously, it is impossible to reconcile claimant’s testimony that he was not a

passenger with the police report indicating that he was a passenger on March 2, 2010.

However, even assuming that claimant was a passenger in a motor vehicle accident on

March 2, 2010, that fact alone does not establish an independent intervening cause to

alleviate respondent from liability for continued medical treatment.  Notably, the accident

report only states that claimant suffered from “possible” injury.  The report makes no

mention as to what these possible injuries were; specifically, there is no indication that

claimant suffered an injury to his cervical spine, lumbar spine, or right shoulder as a result

of this accident.  Claimant’s complaints after March 2, 2010 were essentially the same

complaints as before March 2, 2010.

A review of the medical reports does not reveal any mention of  new complaints or

increase in symptoms immediately after March 2, 2010.  In fact, the documentary evidence
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contains a physical therapy report from claimant’s visit after the accident.  The police report

indicates that the accident occurred at approximately 7:45 a.m.  The physical therapist

report dated March 2, 2010 is part of claimant’s exhibit, Page 296.  That report indicates

that claimant was seen at 3:30 p.m., several hours after the accident on March 2, 2010.

The report makes no mention of any increased symptoms or complaints.  In fact, the report

indicates that claimant believed that his mobility was improving but that his shoulder was

still painful.  At the time of that visit claimant rated his pain as 8/10, the same rating he had

given on February 26, 2010, the  last visit before March 2, 2010.  Furthermore, the

diagnosis contained in the physical therapy report of March 2, 2010 is essentially the same

diagnosis as that contained in the February 26, 2010 report.  

In summary, even if one were to assume that claimant was a passenger in a car

driven by his wife on March 2, 2010 which was involved in a motor vehicle accident, there

is insufficient evidence indicating that claimant’s subsequent medical treatment and need

for continued medical treatment are related to that accident as opposed to his

compensable accident of February 4, 2010.  First, the police report only indicates that

claimant suffered from a “possible” injury and it does not indicate what this possible injury

was.  Certainly, there is no indication that claimant suffered an injury to his cervical spine,

lumbar spine, or right shoulder as a result of this accident noted in the police report.

Furthermore, after this accident the claimant went to physical therapy and a review of the

physical therapy report does not indicate any increased complaints or new complaints.

Instead, the complaints are the same as those which existed prior to March 2, 2010.  While

claimant obviously did not mention an accident to his treating physicians, a review of the

medical records does not indicate any new complaints of pain or increases in claimant’s

symptoms immediately after March 2, 2010.  Based upon this evidence, I do not find that

claimant’s continued complaints or need for medical treatment subsequent to March 2,

2010 are related to any injury the claimant may have suffered during an accident on March
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2, 2010 as opposed to the original accident on February 4, 2010.  

Having found insufficient evidence that claimant’s continued problems are the result

of an independent intervening cause in the form of a second accident on March 2, 2010,

I find based upon the evidence presented that claimant’s continued symptoms and need

for medical treatment subsequent to March 2, 2010 are the result of the original

compensable injury on February 4, 2010.  The medical records from claimant’s treating

physicians attribute claimant’s continued complaints to this initial injury.  Respondent paid

for a significant amount of medical treatment including a cervical fusion from Dr. Benbow,

surgical procedures from Dr. Madsen, and a surgical procedure from Dr. Wood.  Currently,

Dr. Benbow has recommended that claimant undergo a surgical procedure on his lumbar

spine to resolve complaints of lumbar radiculopathy.  Respondent has not paid for any

medical treatment since October 2012.  I find based upon the totality of the evidence that

claimant has met his burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable injuries.  This includes, but is

not limited to, the surgery recommended by Dr. Benbow.  It is unclear from a review of the

medical record whether claimant is still in need of medical treatment for his shoulder or

right hand.  Dr. Benbow is hereby recognized as claimant’s authorized treating physician

for future medical treatment and/or referrals.  

I also find that claimant is entitled to additional temporary total disability benefits

beginning from the date last paid on May 31, 2012 and continuing through a date yet to be

determined.  In order to be entitled to temporary total disability benefits claimant has the

burden of proving by a preponderance of the evidence that he remains within his healing

period and that he suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here,

based upon the opinion of Dr. Benbow which I find to be credible and entitled to great

weight, I find that claimant has remained within his healing period for his compensable



12Montalvo (G001175)

injury.  Likewise, I also find that claimant remains totally incapacitated from working.  As

previously noted, on March 25, 2010, Dr. Benbow completed a Texas Workers’

Compensation Status Report indicating that claimant was to remain off work.  There is no

indication in any of the medical reports that Dr. Benbow has ever changed claimant’s work

status.  Accordingly, I find that claimant continues to suffer a total incapacity to earn wages.

In reaching this decision I am aware that respondent introduced evidence indicating

that claimant is a distributor for Herbalife.  It was claimant’s testimony that he earned at

most $3 to $20 per week because he and his wife only sold Herbalife to their families and

purchased it for themselves.

There was also some indication that claimant operated a business known as CMCM

General Contractors.  Claimant testified that he set this company up for some friends but

that it did not work out and he never made any money from that company.  There has been

no evidence submitted indicating that claimant earned any income from this company

since the time of his accident.

Notably, respondent hired Meridian Investigative Group to perform an investigation

of the claimant.  In its report on Page 35 of the Respondent’s Exhibit #2 it contains a

conclusionary paragraph.  Specifically, the report states:

Based on our investigative efforts to date, it does not
appear the claimant is employed at this time.

Accordingly, for the foregoing reasons, I find that claimant remains within his healing

period and that he continues to suffer a total incapacity to earn wages as a result of his

compensable injury.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury of February 4,
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2010.  This includes, but is not limited to, surgery recommended by Dr. Benbow.  Dr.

Benbow is hereby recognized as claimant’s authorized treating physician.  Claimant is also

entitled to continuing temporary total disability benefits beginning May 31, 2012 and

continuing through a date yet to be determined.  Respondent has controverted claimant’s

entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $871.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


