
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G104699

FELIPE MARQUEZ, Employee  CLAIMANT

PIPELIFE JET STREAM, Employer  RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED AUGUST 28, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by TOD C. BASSETT, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by DAVID L. PAKE, Attorney, Little Rock, Arkansas; although
not present at hearing.

STATEMENT OF THE CASE

On July 31, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 7, 2014, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 on August 11, 2010.

3.   Claimant sustained a compensable injury to his lumbar spine on August 11,

2010.

4.   Claimant reached maximum medical improvement on November 8, 2012.
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5.   Respondent #1 has accepted and paid permanent partial disability benefits

based on a 15% rating to the body as a whole.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $830.63.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensation rate.

2.   Claimant’s entitlement to permanent total disability benefits or benefits in excess

of his 15% rating.

3.   Attorney fee.

Given the parties’ stipulation regarding claimant’s average weekly wage, the

compensation rate is no longer an issue.

The claimant contends that as a result of his compensable injury he is permanently

and totally disabled.  Alternatively, claimant contends he is entitled to benefits in excess

of his impairment rating for wage loss.

Respondent #1 denies that claimant is entitled to receive any wage loss permanent

disability benefits in excess of his 15% permanent partial impairment rating to his body as

a whole.  Specifically, respondent #1 contends that claimant is prohibited from additional

benefits pursuant to A.C.A. §11-9-522(b) and (c).

Respondent #2's contentions are attached to the pre-hearing order which is

contained in the hearing transcript as Commission Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 7, 2014, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $830.63

is also hereby accepted as fact.  This results in compensation rates of $554.00 for total

disability benefits and $416.00 for permanent partial disability benefits.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled.

4.   Claimant is not entitled to permanent partial disability benefits in excess of his

15% permanent physical impairment rating pursuant to A.C.A. §11-9-522.  Claimant was

discharged for misconduct in connection with his work.

FACTUAL BACKGROUND

The claimant is a 43-year-old man who moved to the United States from Mexico

when he was 19 years old.  Claimant began working for respondent in 1998.  The

respondent manufactures PVC pipe.  Claimant was initially hired as a line operator and

performed that job for six or seven years.  Claimant was eventually promoted to lead man

and his job duties included helping the line operators perform their job as well as training

other workers.  Claimant testified that he also filled orders and filled in for his supervisor.

Claimant’s job duties might include cutting pipe, picking up pipe, and carrying pipe.

The respondent had four shifts, with each shift working twelve hours.  Each shift had

a supervisor and a lead man.  Claimant worked the fourth shift from noon to midnight.

Claimant suffered an admittedly compensable injury to his low back while working

for respondent on September 11, 2010.  Claimant testified that on that date he was

throwing pipe into a grinder when a heavy door got stuck in an open position.  Claimant
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testified that as he and another employee were lifting the door he felt a sharp pain in his

back.  Claimant testified that he reported the injury to his supervisor, Paul England, and

completed his shift that day.  Claimant testified that the next day he returned to work and

as he bent over to pick up an air hose he could not straighten up.  At that point the claimant

was referred to Dr. Benjamin for medical treatment.  

Dr. Benjamin eventually referred claimant to Dr. Katz, neurosurgeon, for medical

treatment.  In a report dated November 3, 2010, Dr. Katz recommended conservative

treatment in the form of medication, physical therapy, and work restrictions.  Dr. Katz

limited claimant’s lifting to 20 pounds on an occasional basis and indicated that he should

not climb, crawl, or perform any heavy bending.  At that time claimant returned to work for

the respondent as a lead man and accommodations were made so that he was not

required to lift.  

Claimant continued to receive medical treatment from Dr. Katz which included

physical therapy.  In a report dated January 25, 2011, Dr. Katz noted that claimant’s back

and leg symptoms were significantly better and as a result he raised claimant’s lifting

restriction to 40 pounds. 

Claimant testified that on January 28, 2011, he called the respondent and talked to

someone in human resources, informing her that he would be late to work and asking them

to let England know he would be late.  When claimant arrived at work he was asked by

England why he was late.  The following testimony occurred at the time of claimant’s

deposition:

Q. Then when you arrived at work that day, did your
supervisor ask you why you were late?

A. Yes.

Q. And did you tell him, “Hey, I got a lot of things to
do.  I’m a busy man.”?

A. Yes.
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Q. Did he then ask you why you could not do your
personal affairs on days that you were not scheduled
to work?

A. Yes.

Q. And did you tell him, “Everybody doesn’t think
like you.”?

A. Yes.

England testified that following this conversation he then told claimant to go to the

breakroom in order to cool off and instead of going to the breakroom claimant walked in

the opposite direction.  England testified that he then called claimant back and again asked

him to go to the breakroom and when claimant just stood there he told him for a third time

to either go the breakroom or clock out and at that point claimant went to the breakroom.

Claimant denies refusing to go to the breakroom when asked to go by England.

Following this, England had a conversation with his supervisors and with the

claimant.  In addition, following a weekend claimant was called to the office and in a

meeting with Greg Cady, the respondent’s plant manager, was given an opportunity to

present his side of the story.  Following that meeting, claimant was terminated by the

respondent for insubordination.  Claimant has not worked for respondent or any other

employer since that date.

Following his termination, claimant was sent by the workers’ compensation carrier

to Dr.  Blankenship, neurosurgeon, for medical treatment.  Dr. Blankenship’s initial

evaluation occurred on July 11, 2011.  Dr. Blankenship indicates in his report of that date

that he and claimant discussed conservative treatment, but he noted that it was unlikely

that conservative treatment would help claimant’s condition after that period of time.  It was

his recommendation that claimant undergo a diskogram and then surgery.

The diskography was performed on July 25, 2011, and Dr. Blankenship performed

the first surgical procedure to repair herniated discs at the L4-5 and L5-1 levels on October
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31, 2011.  Dr. Blankenship performed a second procedure on November 9, 2011.  After

claimant’s surgical procedures he underwent a period of physical therapy and reported that

his back pain had been significantly reduced.  However, Dr. Blankenship’s medical reports

indicate that claimant was still having some left leg pain and as a result Dr. Blankenship

ordered an MRI scan on January 22, 2012.  Dr. Blankenship also recommended a

functional capacities evaluation which was performed on March 15, 2012.  

Claimant returned to Dr. Blankenship on March 29, 2012, and he indicated in his

report of that date that claimant was suffering from pain at the sacroiliac joint on the left

side.  Dr. Blankenship recommended that claimant undergo an injection for the SI joint

pain.

An SI joint injection was performed by Dr. Cannon on April 26, 2012 and a report

from Dr. Blankenship dated May 10, 2012 indicates that the injection only slightly reduced

claimant’s pain.  As a result, Dr. Blankenship recommended an I-Fuse stabilization of the

SI joint.  This procedure was performed by Dr. Blankenship on June 12, 2012.  Following

this procedure Dr. Blankenship indicated in a report dated August 9, 2012 that claimant’s

SI joint pain had almost completely resolved.  Subsequent medical reports from Dr.

Blankenship indicate that claimant continued to suffer from some mechanical back pain.

Dr. Blankenship ordered a CT scan which he interpreted on September 25, 2012 as being

a stable post-operative CT scan.  

In a report dated November 8, 2012, Dr. Blankenship opined that claimant had

reached maximum medical improvement.  Based upon the previously performed functional

capacities evaluation Dr. Blankenship assigned claimant a permanent weight lifting

restriction of 25 pounds.  He also noted that if the job involved occasional lifting up to 50

pounds that would be appropriate, but claimant should not consistently lift above 25

pounds.  Dr. Blankenship also indicated that claimant should be seen in his pain clinic

every three months and he assigned the claimant a permanent physical impairment rating
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in an amount equal to 15% to the body as a whole.

Dr. Blankenship subsequently referred claimant to Dr. Smith for pain management

treatment and at the time of the hearing claimant was continuing to receive treatment from

Dr. Smith.  It should be noted that there is some reference in Dr. Smith’s reports that he

ordered another FCE.  Also, claimant testified that he underwent a second  FCE.

However, no report from a second FCE was offered into evidence.

Respondent #1 accepted claimant’s low back injury as compensable and paid some

compensation benefits including medical treatment and permanent partial disability

benefits based upon the 15% impairment rating assigned by Dr. Blankenship.  Claimant

has filed this claim contending that he is permanently totally disabled as a result of his

compensable injury, or, alternatively, that he is entitled to benefits in excess of his 15%

impairment rating.

ADJUDICATION

Claimant contends that he is permanently totally disabled as a result of his

compensable injury.  Permanent total disability is defined as the inability because of

compensable injury to earn any meaningful wages in the same or other employment.  The

burden of proof is on the claimant to prove the inability to earn any meaningful wage in the

same or other employment.  A.C.A. §11-9-519(e)(1) and (2).

After reviewing the evidence in this case impartially, I find that claimant has failed

to prove by a preponderance of the evidence that he is permanently totally disabled.

In support of his contention, claimant relies upon his testimony that he does not

believe that he is capable of returning to work for respondent or for any other employer.

Claimant testified that he has back pain on a daily basis and that he takes narcotic pain

medication which affects his ability to concentrate.  Claimant also testified that he has

difficulty sleeping at night and thus would not be able to perform a job on a daily basis.
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Claimant also relies upon a vocational rehabilitation evaluation performed by Floyd

John Massey, a vocational consultant.  Massey, in a report dated June 12, 2014, and in

a subsequent letter dated July 23, 2014, indicated that in his opinion the claimant could not

be employed based upon his complaints of pain and his need for medication.  Massey

indicated that claimant’s pain medication would affect his ability to concentrate and persist

in any exertional level of employment.  Massey also relies upon claimant’s statements

indicating that he does not have the ability to bend or stoop as a result of his compensable

injury.  However, these restrictions such as no bending or stooping are claimant’s own

restrictions and were not restrictions placed upon him by his treating physician, Dr.

Blankenship.  

Q. You don’t have a restriction on you from Dr.
Blankenship about no bending or no stooping, do
you, sir?

A. No.  That’s my decision.

Q. The only restriction you have on you by a
medical doctor, Dr. Blankenship, your neurosurgeon,
is no lifting over 25 pounds - - you can lift up to 25
pounds and occasionally up to 50 pounds, isn’t that
it?

A. Yes.

Q. Have you ever seen anything on a piece of
paper from your pain doctor that restricts in any way
your ability to work?

A. No, but I know how I feel.

***
Q. I appreciate the testimony about what your
restrictions were at certain points in time.  But what
I am most interested in is what your restriction became
permanently at the time that you were released by
your treating doctor, Dr. Blankenship, and there were
no crawling, bending, any other type of restrictions on
your physical activities, but just a 25 pound lifting
restriction, isn’t that true?

A. Yes.
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Thus, Massey’s belief that claimant suffers from these restrictions is not based upon

a restriction imposed by claimant’s treating physician, but instead is based upon claimant’s

self-imposed limitation.

I find that the opinion of Massey is entitled to little weight.  First, his opinion

indicating that claimant is incapable of working is contrary to the opinion of Dr.

Blankenship.  The only restriction placed upon claimant by Dr. Blankenship at the time of

his release on November 8, 2012, was a 25 pound lifting restriction with an occasional lift

up to 50 pounds.  Massey’s opinion is also contradicted by the results of the functional

capacities evaluation which was determined to be valid.  The evaluation indicates that

claimant is capable of performing work in the medium physical demand category.  In

contrast to claimant’s testimony and the belief of Massey, the evaluation found that

claimant was capable of constantly walking and standing.  The evaluation also found that

claimant could stoop, crouch, kneel, and sit on a frequent basis throughout an eight-hour

work day.  I also note that Massey’s opinion is based in part upon what appears to be his

medical opinion as to the affect of claimant’s taking of medication and his ability to work.

With respect to this issue, I also note that respondent introduced into evidence a

video.  That video reveals that on May 14, 2013, claimant was waxing his car.  At his

deposition, claimant denied having performed any of these activities.

Q. What about detailing?  I’m a detailer.  Car
detailing?  Cleaning?  Waxing?  That type of stuff.
Do you do that?

A. I haven’t done it.  My girlfriend is doing it but
I don’t know if I could or not so I haven’t tried it.

The video shows the claimant applying wax by hand and using an electric hand buffer to

remove the wax.  The video also shows claimant bending at the waist in contradiction of

his testimony.  The video at one point shows the claimant in a squatting position as he
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moves down the side of the car with the buffer.  The video also shows the claimant walking

at a normal to brisk pace on May 25, 2013 for an extended period of time.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he is permanently totally disabled by offering proof that he has the inability to earn any

meaningful wage in the same or other employment.  Based upon the evidence presented

at the hearing, I find that claimant has failed to meet that burden of proof.  The testimony

of the claimant and the report of Massey are contradicted by the opinion of Dr.

Blankenship.  Dr. Blankenship did not opine that claimant was totally incapacitated from

working, but instead indicated that claimant could return to work with his only restriction

being a 25 pound lifting restriction with an occasional lift of up to 50 pounds.  The

functional capacities evaluation also indicated that claimant was capable of returning to

work in the medium level of work and that claimant had no restrictions on his ability to walk

or stand.  In addition, claimant was able to stoop, crouch, kneel, and sit on a frequent basis

throughout an eight-hour work day.  Given this evidence, I find that claimant has failed to

prove that he is permanently totally disabled as a result of his compensable injury.

In the alternative, claimant contends that he is entitled to permanent partial disability

benefits in excess of his 15% impairment rating for loss in wage earning capacity.

Claimant’s entitlement to permanent partial disability benefits is governed by the provisions

set forth in A.C.A. §11-9-522.  That statute sets forth several factors which may be

considered in determining a claimant’s entitlement to benefits in excess of the impairment

rating.  Those factors include the rating itself, the claimant’s age, education, work

experience, and other matters reasonably expected to affect their future earning capacity.

In this particular case, respondent contends that claimant is not entitled to any

benefits in excess of his permanent physical impairment rating based upon the provisions

provided at A.C.A. §11-9-522 which state in pertinent part:
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(b)(2) However, so long as an employee, subsequent
to his or her injury, has returned to work, has obtained
other employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to or
greater than his or her average weekly wage at the 
time of the accident, he or she shall not be entitled
to permanent partial disability benefits in excess of
the percentage of permanent physical impairment
established by a preponderance of the medical testi-
mony and evidence.

(c)(1) The employer or his or her workers’ compensa-
tion insurance carrier shall have the burden of proving
the employee’s employment, or the employee’s receipt
of a bona fide offer to be employed, at wages equal to
or greater than his or her average weekly wage at the
time of the accident.

(2) Included in the stated intent of this section is
to enable an employer to reduce or diminish pay-
ments of benefits for a functional disability, dis-
ability in excess of permanent physical impairment,
which, in fact, no longer exists, or exists because
of discharge for misconduct in connection with the
work, or because the employee left his or her work
voluntarily and without good cause connected to the 
work.

As previously noted, after claimant’s compensable injury he began receiving

treatment from Dr. Katz.  Dr. Katz released claimant to return to work with a 20-pound

lifting restriction and restrictions on no crawling or climbing.  Dr. Katz subsequently

increased claimant’s weight lifting to 40 pounds.  Claimant returned to work for the

respondent as a lead man at his same wages and worked within the restrictions placed

upon him by Dr. Katz.  Claimant testified at the hearing that his job was changed and he

was not allowed to lift by the respondent.  He testified that he would help other people and

that he would switch jobs with others when he could not perform a particular aspect of the

job.  Significantly, claimant did not testify at the hearing that he was ever required to

perform any job duties following his return to work for the respondent which were outside

the physical limitations placed upon him by Dr. Katz.  Claimant continued to perform his

work as a lead man for the respondent until he was terminated in January 2011 for
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insubordination.

Claimant denies that he was insubordinate, but admits that he made statements to

his supervisor when asked why he was late.  Claimant admitted that he informed England

that he was a busy man and had things to do and that when asked why he did not perform

those personal errands on days he was not scheduled to work indicated to England that

everybody did not think like him.  Claimant testified at the hearing that he was not trying

to be “smart” but instead was trying to be funny.  Claimant also testified that he was not

angry but that England was angry.  If claimant as he testified knew that England was upset

that he was late, it is difficult to understand why claimant continued trying to be “funny”

when his supervisor was already upset.  Despite claimant’s testimony, England testified

that it was not him that was upset but that claimant was the one who was upset during the

conversation.  England testified that he had to tell claimant on three separate occasions

to go to the breakroom to cool off.  England testified that the first time he told claimant to

go to the breakroom claimant did not walk toward the breakroom, but instead walked

toward the opposite direction.  England testified that he then called claimant back and told

him to go to the breakroom and claimant simply stood there until England told him to go

to the breakroom for the third time or clock out.  England testified that it was only at this

point that claimant went to the breakroom.

England went on to testify that insubordination is important because a supervisor

has to be in control of all of his employees for safety and production.  England testified that

if a supervisor is not in control someone could be injured.

Also testifying at the hearing was Greg Cady, the respondent’s plant manager in

January 2011.  Cady testified that insubordination is a serious offense and that

respondent’s policy manual calls for termination as a punishment for insubordination.  After

a conversation which occurred with England and a meeting with claimant in which he was

given an opportunity to tell his side of the story, a decision was made to terminate claimant
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for insubordination.

I find that the opinions of England and Cady are credible and entitled to great

weight.  Based upon the opinion of England which I find to be credible, I find that claimant

was terminated for insubordination.  Because claimant was terminated from his job due to

his own misconduct in connection with the job, he is not entitled to permanent partial

disability benefits in excess of his 15% impairment rating.

In making this decision, I have relied in part upon the decision in Meadows v. Tyson

Foods, Inc., 2013 Ark. App. 182,          S.W. 3rd         .  In that particular case, respondent

contended that a claimant was not entitled to benefits in excess of his permanent physical

impairment rating pursuant to A.C.A. §11-9-522.  Claimant was terminated after falsifying

the calibration of scales which were used to weigh food product.  As in this case, the

claimant in Meadows had not yet reached maximum medical improvement for his

compensable injury.  In Meadows, claimant argued that the provisions of A.C.A. §11-9-522

could not apply unless he had already reached maximum medical improvement and then

received a bona fide job offer and he did not return to work or obtain other employment.

In that case, the Arkansas Court of Appeals rejected that argument and noted that

reaching maximum medical improvement is not a provision of the statute.  The Court went

on to note that while Meadows did not obtain other employment and did not have a bona

fide offer of employment, Meadows had in fact subsequent to his injury returned to work

which was all that was required by the statute.  Likewise, in this particular case, claimant

did not obtain other employment and did not have a bona fide offer of employment after

he reached maximum medical improvement.  However, as noted by the Court of Appeals,

the statute only requires that subsequent to the injury a claimant return to work at wages

equal to or greater than the average weekly wage at the time of the accident.  Here,

claimant testified that he returned to work as a lead man making the same wages he was

earning prior to the injury.  The fact that claimant did not undergo surgery or reach the end
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of his healing period until after his termination by the respondent is not required by the

statute.

Claimant contends that the decision in Meadows v. Tyson is not applicable in this

case based upon his contention that even if he had not been terminated he would still not

be able to perform the work provided to him by the respondent as a lead man.  Claimant

contends that based on his restrictions he would not have been able to continue

performing that job.  

I do not agree with claimant’s contention that the decision in Meadows v. Tyson and

the provisions of A.C.A. §11-9-522 are not applicable to this claim.  As previously

discussed, many of the restrictions claimant testified to are admittedly self-imposed, not

restrictions placed upon him by his treating physician.  There is no indication that

claimant’s ability to bend or stoop was restricted by Dr. Blankenship.  In fact, the only

restriction placed upon claimant by Dr. Blankenship was a 25 pound lifting restriction with

an occasional lift of up to 50 pounds.  Likewise, the functional capacities evaluation

indicated that claimant could perform work in the medium category of work and that there

were no limits on the claimant’s ability to walk or stand.  In addition, claimant could

frequently stoop, crouch, kneel, and sit.

In short, when one reviews the functional capacities evaluation along with the report

of Dr. Blankenship dated November 8, 2012, it could be argued that claimant’s permanent

restrictions were less restrictive than the original restrictions placed upon him by Dr. Katz

immediately after his injury.  Claimant was able to perform his job as a lead man for

respondent within those restrictions.  In addition, as previously noted, the video of the

claimant waxing his car shows him bending, stooping, and squatting.  Finally, with respect

to claimant’s medication and his inability to concentrate due to that medication, I find that

no treating physician has imposed any restrictions on the claimant’s ability to work or the

medication’s ability to affect claimant’s concentration.  Accordingly, I find based upon
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claimant’s restrictions imposed upon him by Dr. Blankenship and in accordance with the

findings in the functional capacities evaluation, that the job as a lead man with respondent

which claimant previously performed was within his permanent restrictions and it was only

claimant’s termination from his job due to his own misconduct in connection with the job

which prohibited him from returning to that job.

Accordingly, based upon the provisions of A.C.A. §11-9-522, I find that claimant is

not entitled to permanent partial disability benefits in excess of his permanent physical

impairment rating of 15% to the body as a whole.  Respondent returned claimant to his job

as a lead man with accommodations.  Claimant was subsequently terminated by

respondent for insubordination which constituted misconduct in connection with the job.

But for that termination, claimant could have continued performing his job as a lead man

based upon my finding that the job as a lead man with its accommodations fell within the

restrictions placed upon him by Dr. Blankenship and the functional capacities evaluation.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.  Pursuant to the

provisions of A.C.A. §11-9-522, claimant is not entitled to permanent partial disability

benefits in excess of his 15% permanent physical impairment rating.  Therefore, his claim

for compensation benefits is hereby denied and dismissed.

Respondent #1 is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $1,128.64.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


