
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G203551

ARGENTINA OLIVARES-KLEIN CLAIMANT

OK FOODS, INC. RESPONDENT

SELF INSURED RESPONDENT

OPINION FILED FEBRUARY 4, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant appeared pro se.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On November 7, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 3, 2013, and a pre-hearing order was filed on

October 4, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on February 24,

2013.
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4. The claimant is entitled to a weekly compensation rate of

$260 for temporary total disability and $195 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to additional medical

treatment by Dr. Thomas Cheyne.

Claimant’s contentions are:

“The Claimant is entitled to all benefits.”

Respondents’ contentions are:

“Respondent has accepted this claim and paid
benefits to which Claimant is entitled.
Respondent contends that the Claimant’s
medical treatment from Dr. Cheyne is
unauthorized.  In the alternative, Respondent
contends that Claimant’s medical treatment
from Dr. Cheyne is not reasonable, necessary
nor related to her compensable injury.”

The claimant, in this matter, is a thirty-nine-year-old female

who is employed by the respondent and sustained an admittedly

compensable injury to her coccyx area on February 24, 2012.  The

claimant was first seen by Dr. Keith Holder on February 28, 2012.

At that time, the claimant was placed on restricted duty and given

conservative treatment which included pain medication and a donut

to sit on for pain relief.

On that same date, the claimant underwent an x-ray at Cooper

Clinic P.A.  The medical report from that x-ray is found at

Respondents’ Exhibit No. 1, Page 4.  Three views were taken of the

claimant’s lumbar spine.  The impression section of those x-rays

indicates, “Negative lumbar spine series.”  The sacrococcygeal
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series of two views states, “No fracture deformity evident” and its

impression section states, “No bony injury identified.”

The claimant continued to treat with Dr. Holder which included

office visits of March 13, 2012, April 14, 2012, and April 27,

2012.  During all of those visits, the claimant continued to

complain of pain in her coccyx.  In her final visit with Dr.

Holder, the claimant indicated that she was not happy with the care

she was receiving from him.  Following is a portion of the history

of present illness section of Dr. Holder’s April 27, 2012, clinic

note:

“She is not happy with the care she is
receiving and reports she did not get the pain
med filled because she lost the prescription.
I reviewed the PT notes from yesterday which
reports the pain at the 3-4/10 level.  When I
explained that the coccydynia takes time to
recover she told our interpreter that she felt
I was not understanding her report of pain.  I
explained that she can request another
physician to see her but she needs to fill out
the paperwork at her employer’s office.”

The claimant did request a change of physician with the aid of

the respondent.  A letter found at Respondents’ Exhibit No. 2, Page

1, that was authored by Pat Hannah, the administrator of the

Arkansas Workers’ Compensation Medical Cost Containment Division,

that was addressed to the claimant indicates that the doctor

requested by the claimant, Dr. Thomas Cheyne, has declined to treat

the claimant.  The letter also indicates that Dr. Dan Silver is “an

emergency room physician and we cannot do a change to him for your

workers’ compensation injury.”
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The claimant did eventually receive a change of physician

order from Ms. Pat Hannah dated November 9, 2012, and found at

Respondents’ Exhibit No. 2, Pages 2 and 3.  The claimant was

changed from Dr. Keith Holder to Dr. Duane Allen Lukasek.  The

claimant then began treating with Dr. Lukasek on November 29, 2012.

During that visit, the medical report indicates that Dr. Lukasek

gave the following diagnosis:

“1. Possible Pelvic, Coccyx Fracture.  2.
Contusion - Buttocks (922.3).  3. Contusion,
back (922.31).”

Dr. Lukasek also indicated that the claimant could return to

restrictive duty and to use moist heat to reduce pain and improve

mobility.  He also continued the claimant on a seat cushion as

needed and stated that a CT is pending.

The claimant again saw Dr. Lukasek on December 21, 2012.

Following are portions of the medical record from that visit:

“HISTORY OF PRESENT ILLNESS: Argentina’s
primary problem is pain located in the sacrum.
She describes it as sharp.  She considers it
to be medium.  It has been about 10 months
since the onset of the pain.  Argentina says
that it seems to be intermittent.  She has
noticed that it is made worse by sitting.  It
is improved with rest.  She feels it is
stable.  Her pain level is 2/10.

Her second problem is pain located in the
coccyx.  She describes it as sharp.  She
considers it to be medium.  It has been about
10 months since the onset of the pain.
Argentina says that it seems to be
intermittent.  She has noticed that it is made
worse by sitting.  It is improved with rest.
She feels it is stable.  Her pain level is
2/10.

DISCUSSION: She may return to full duty.  I
spent 20 minutes with her.  This is the second
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time I have seen Argentina as a patient for
this problem.

DIAGNOSIS: 1. CONTUSION - Lumbar Spine
(922.3). 2. Contusion, back (922.31).  3.
Spinal Canal Stenosis.  4. Lumbar Degenerative
Changes Lumbar.  5. Normal Variant Iliac Bone.

PLAN OF CARE: After thorough discussion with
Radiologist there is no suggesstion (sic) of a
fracture or trauma.  Patient does show a
irregular trabecular pattern on her iliac gone
precisely where she continues to hurt.  He
recommended Bone scan, but relates not trauma
related.  No suggestion of herniated disk.
Right Kidney cyst per CT - not work related -
follow up with PCP.  Patient should follow up
with her PCP to evaluate her pain and possibly
perform Bone Scan as recommended.  As
radiologist cannot relate any symptoms to
trauma, recent or since injury date, consider
case MMI.  If adjuster wishes patient should
have second opinion.  Patient relates that she
knows “she does not have arthritis.”
Translator has no questions, patient has no
questions.

MEDICAL CAUSATION: Argentina knows of no
outside of work activities that could
contribute to this problem.  The cause of this
problem does not appear to be related to work
activities.”

On the day of the claimant’s December 21, 2012, visit with Dr.

Lukasek he did return the claimant to a regular duty work status.

On May 17, 2013, the claimant was seen at the Mercy Clinic

Sports Medicine in Fort Smith, Arkansas, by Dr. Thomas Cheyne.  At

that time, the claimant continued to report pain that she related

to her admittedly compensable injury.  Following is the impression

and plan sections of the clinic note from her visit:

“IMPRESSION: Sciatica, which is chronic.

PLAN: We will get an MRI lumbar spine, put her
on a Medrol Dosepack followed by Celebrex,
have her take hot showers daily, stay at light
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activity.  She will continue to work at OK
Foods where she is in packaging.  She states
she does not have to lift anything heavy.  We
will see her back after the MRI.”

The claimant did undergo an MRI with contrast.  That MRI was

performed on May 23, 2013.  The MRI of the lumbar spine without IV

contrast report is found at Claimant’s Exhibit No. 2.  The

impression section of that report states, “Mild degenerative

changes of the lower lumbar spine.  No focal or significant cord

abnormality.”

The claimant also introduced two documents found at Claimant’s

Exhibit No. 3 which appear to be patient billing statements from

provider Dr. Joseph Miller and provider John Swicegood.  These

bills appear to be for services dates of June 27, 2013, with Dr.

Miller and August 5, 2013, with Dr. Swicegood and both appear to be

for injections.  I note that the claimant did testify that she

received injections and that those injections did help with pain.

The claimant indicates in her testimony that she would like to

continue treating with Dr. Cheyne for her admittedly compensable

injury.

After review of the medical evidence in this matter and the

testimony from the hearing, I find that the claimant has failed to

prove that she is currently entitled to any additional medical

treatment for her admittedly compensable injury as she has failed

to prove that additional treatment would be reasonable and

necessary.  The claimant was released by Dr. Holder and found at

maximum medical improvement by Dr. Lukasek.  The claimant did

eventually seek out Dr. Cheyne for additional treatment; however,
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that treatment was not authorized through the respondent or the

Commission.  I find no medical record in evidence that indicates

that Dr. Cheyne would even want to continue treatment with the

claimant.  Instead, the medical reports submitted by the claimant

regarding Dr. Cheyne gives a recommendation for an MRI which was

performed on the claimant on May 23, 2013, and the MRI indicated

only mild or degenerative changes to the lower lumbar spine with no

focal or significant cord abnormality.  Inasmuch, the claimant has

failed to prove by a preponderance of the evidence that she is

currently entitled to any additional medical treatment as she has

failed to prove any currently recommended medical treatment is

reasonable and necessary for her admittedly compensable injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 3, 2013, and contained in

a pre-hearing order filed October 4, 2013, are hereby accepted as

fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she is currently entitled to any additional medical

treatment for her admittedly compensable injury.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


