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STATEMENT OF THE CASE

On January 21, 2014, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on April 23, 2013,

and an amended pre hearing order filed May 1, 2013.  A copy of the

amended pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and no objection is made part of the

record.  The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.

2. On April 26, 2012, the relationship of employee-employer-

carrier existed among the parties.

3. The weekly compensation rates are $570.00 for temporary

total disability and $428.00 for permanent partial

disability.

4. This claim is controverted in its entirety.
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The following issues are to be litigated:

1. Whether the claimant sustained a compensable injury to

his left shoulder and neck.

2. Whether claimant is entitled to temporary total

disability or temporary partial disability from April 27,

2012 until October 30, 2013.

3. Claimant's entitlement to medical treatment.

4. Attorneys’ fees.

5. Whether claimant willfully and knowingly made false

statements or representation for the purpose of obtaining

benefits or payments and/or wrongfully incurring a claim for

benefits or payment in violation of A.C.A. §11-9-106.

The claimant contends that he is and has been entitled to

continuing temporary total or temporary partial disability

benefits from April 27, 2012 until October 30, 2013.  The

respondents have controverted his entitlement to such benefits and

owe the appropriate attorney’s fee on these benefits. The claimant

further contends that the medical services he received constituted

reasonably necessary medical services for his compensable neck

injury and the expense of these services should be the liability of

the respondents.   Respondents contend that the claimant is not

entitled to any additional TTD benefits at this time. Respondents

are currently evaluating the compensability of the treatment

recommenced by Dr. Blankenship.  The respondents further contend

that if the claimant is found to have a compensable injury, he is

not entitled to temporary total disability after November 23, 2012
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because claimant was offered light duty and refused and was also

working another job.

The stipulations contained in the pre hearing order are hereby

accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and having heard testimony and

observed the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 45-year-old male.  He began working for the

respondent in January of 2010 as a paramedic supervisor(T. 15).

The claimant stated that he was in charge of duty shifts and making

sure that everything worked and everyone did their job.  He added

that he was a field medic and worked on the ambulance, as well as

treating and transporting patients(T. 16).  He continued that he

carried equipment, lifted patients, engaged in bending, pushing,

pulling, going up and down stairs and climbing in and out of

vehicles(T. 16).  The claimant testified that he carried cardiac

monitors and trauma bags to scenes on every call.  He added that

the monitor weighed 20 pounds and the bag 30 to 40 pounds(T. 16).

The claimant stated that prior to April 26, 2012, he worked as

the fire chief for the Mulberry Fire Department.  He stated that he

was in charge of the department as a whole and responded to calls,

including fire calls(T. 17).  During fire calls, the claimant

stated that he “sized up the scene,” set up equipment.  He added

that prior to April 26, 2012, he put up ladders, climbed ladders

and carried hoses(T. 18).  He was an active fireman.  The claimant
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stated that during his entire paramedic career he had multiple

jobs.  He earned $800 per week working for the respondent.  The

claimant added that he was paid $433 per month working for the fire

department and was paid quarterly for each call he attended(T. 18).

He stated that he was paid between $500 and $1400 per quarter for

attending calls(T. 19).  On cross examination, the claimant agreed

that while he was off work and on TTD he had continued to work at

the fire department(T. 46).  The claimant stated that he was

supervising and training.  The claimant testified that prior to

April 26, 2012, he had problems with his left shoulder.  He stated

that he had a nagging, burning pain and nothing seemed to help it

go away(T. 19-20).  The claimant stated that he reported this to

his doctor and was given prescription cream.  He stated that the

pain went away.  The claimant continued that this shoulder problem

did not affect or limit his physical ability or prevent him from

working(T. 20).  

The claimant stated that on April 26, 2012, he was

transporting a patient.  He testified that while unloading a

patient at the hospital,  the patient leaned over and grabbed the

cot, tipping it.  The claimant reached to grab the patient and his

shoulder popped(T. 21).  He stated that he told the nurses at the

emergency room about his shoulder and he went to a treatment

room(T. 22).  The claimant added that at the time he could not move

his left shoulder and had to keep it in “guarded position”(T. 22).

 He stated that he had severe pain in his shoulder and arm(T. 22).

The claimant testified that he was x-rayed and given pain
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medication, which did not relieve his symptoms.  The medical

records from the emergency room on April 26, 2012, confirm the

claimant’s testimony(CX 1, p. 1-6).  Additionally, the emergency

room doctor noted “Context: the problem was sustained at work,

resulted from lifting or carrying , a patient...”(CX 1, p. 3).  The

claimant reported the accident, but was  not sent to another doctor

by the respondent(T. 24). The claimant stated, he saw Dr. Clark the

Monday after the accident and an MRI had been scheduled.  He added

that he had told the doctor about his symptoms.  Dr. Clark provided

the claimant with pain medication(T. 25).  Dr. Clark’s treatment

did not help the claimant(T. 25; CX 1, p. 7-10).   The claimant

stated that on the Tuesday after the incident, his neck, left hand

and fingers began hurting.  He added that two fingers on his left

hand went numb(T. 24).  The claimant then saw Dr. Cheyne.  He added

that he was sent to Dr. Cheyne by the insurance company(T. 26).

The claimant told Dr. Cheyne about his complaints, including his

neck.  He was given steroid injections(T. 26).  The claimant stated

that neither the injections nor the oral medication from Dr. Cheyne

helped him(T. 26).  The claimant testified that Dr. Cheyne referred

him to Dr. Smith(T. 26-27).  Dr. Cheyne’s records are in

evidence(CX 1, p. 12-18).  An MRI of the claimant’s left shoulder

noted bursitis with a partial tear of the supraspinatus tendon, a

possible calcification abutting the humeral head as well as

hypertrophy and arthritic changes in the AC joint(CX 1, p. 11).

Clinic notes from the claimant’s August 23, 2012, visit to Dr.

Smith reflect an impression of supraspinatus tenopathy with AC
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arthropathy of the left shoulder.  Dr. Smith recommended left

shoulder arthroscopy and debridement of the left shoulder as well

as possible rotator cuff repair(CX 1, p. 19-20)  Dr. Smith operated

on the claimant’s left shoulder on September 21, 2012(T. 27).  Dr.

Smith’s operative reports note instability of the superior glenoid,

but within normal variation.  He noted some irritation around the

rotator cuff and biceps tendon but noted they mostly appeared

healthy. Additionally, Dr. Smith noted significant bursitis of the

subacromial and a large acromial spur.  He noted a acromial spur on

the distal clavicle and a deteriorated and abnormal AC joint

meniscus(CX 1, p. 21).  The claimant testified that the treatment

provided by Dr. Smith helped his shoulder symptoms(T. 27).  A July

24, 2012, MRI of the claimant’s cervical spine noted moderate

chronic broad-based left posterolateral and foraminal disc

protrusion with spurring at C5-6.  The report also noted moderate

to marked left foraminal stenosis that could produce left C6

radicular symptoms(CX 1, p. 17).  The claimant was referred to Dr.

Capocelli for neck issues.  The visit was denied by the insurance

company(T. 27).  

The claimant stated that he was on light duty in May of 2012

prior to his shoulder surgery.  He stated that he was on the

ambulance but had help for lifting.  He added, “I could still take

care of the patient, do my medical stuff”(T. 29).  The claimant

stated he was making as much per hour on light duty but his weekly

wage was less than what he made prior to April 26, 2012.  He added

that he was getting temporary partial disability, but those
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benefits stopped.  The claimant stated that the benefits stopped in

July of 2012(T. 30).  He added that he continued with the light

duty work until just before his surgery in September of 2012(T.

30).  The claimant stated that when he stopped working light duty

and had surgery, he was paid TTD(T. 30).  The claimant was released

by Dr. Smith and returned to work for the respondent.  The claimant

did paperwork duties, reviewing call and data for EMS for the

health departments(T. 31).  The claimant worked one day, November

23, 2012(T. 42).  He added that he was supposed to return to work

the next day, but had an appointment with Dr. Blankenship, via a

change of physician(T. 27).  The claimant was placed off duty(T.

31, 42; CX 1, p. 41, 50).  Dr. Blankenship noted on November 26,

2012, that the  claimant had a posterior disk protrusion on his MRI

at C5-6.  Dr. Blankenship also noted that the claimant did have a

pre-existing spondylosis at this level, but there was no doubt that

there was a new soft disk protrusion on the left-handed side that

corresponded with radicular findings on the claimant’s examination

with an absent biceps and triceps reflex(CX 1, p. 32).  The

claimant was released to work with restrictions related to his

shoulder by Dr. Smith on January 24, 2013(CX 1, p. 49).  The

claimant saw Dr. Blankenship, again, on May 14, 2013.  Dr.

Blankenship noted that the claimant had no significant neck

problems prior to his April 2012 injury(CX 1, p. 59). He stated,

the claimant initially presented with shoulder issues, but rapidly

developed radicular complaints that fit “classically with a C6

radiculopathy, confirmed in his MRI(CX 1, p. 59).    Dr.
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Blankenship operated on the claimant’s neck in July of 2013.  His

operative notes reflect a post operative diagnosis of C5-C6 disk

herniation with left C6 radiculopathy(CX 1, p. 68).  The claimant

stated that the surgery relieved all his symptoms(T. 27).  He added

that the numbness in his hands was immediately gone after

surgery(T. 28).  The claimant stated that he was released by Dr.

Blankenship in October of 2013(T. 31).  He continued that he had

been offered light duty in May of 2013 prior to his neck surgery.

The respondents offered him a dispatch job(T. 32).  The claimant

did not accept the job.  He added that he was having physical

problems due to his neck injury.  The claimant stated that his arm

and hands were numb and he could not bend his neck.  He stated that

in dispatching he would be constantly moving and answering multiple

phone lines.  He added that he was not able to perform the job

duties(T. 33, 59).  The claimant stated that he sent his

restrictions to the respondent but he was not offered a job within

his restrictions(T. 33-34).  He added that he was never offered

another job.  The claimant stated that after April 26, 2012, he

continued to work for the Mulberry Fire Department.  He added

however, that his job changed and became more administrative(T.

34).  He added that he still responded to calls but “really didn’t

do anything, just more telling people what to do, stuff like

that”(T. 34).  He continued that he supervised both training and

fires(T. 34, 46).  The claimant quit working for the fire

department in May of 2013(T. 35).  The claimant also testified that

since leaving the fire department, in May of 2013, he worked for
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the Department of Energy(T. 35).  He added that the job was a

paramedic job at Fort Chaffee and he watched the agents train.  The

claimant stated that he had been working in this position beginning

in 2010 and prior to his 2012 injury(T. 35).  He added that he

worked 10-15 days in 2012 and in 2013 between July and December(T.

36).  The claimant stated that he was paid fifteen dollars per hour

and made about $3,000 or $4,000 per year.  He added he was not

being paid any benefits when he resigned from work with the

respondents(T. 68).  Additionally, on cross examination, the

claimant admitted that he had worked for I.E.C.E.S.C.[a sales

company].  The company was owned by “ Mr. Hill.”  The claimant

stated, during 2012 he had attempted to make sales of equipment for

the company(T. 51-57). The claimant went on to state that he had

been contacted by I.E.C.E.S.C. prior to April 26, 2012.  He added

that it was several months before any work opportunities were

discussed.  The claimant stated he was looking to make extra

money(T. 66).  He added that he spent very few hours a week working

for I.E.C.E.S.C(T. 66).  He added that he had never made a sale(T.

67). On cross examination, the claimant admitted that he had

previously stated that he had been on no call outs for the fire

department.  However, he added that his answer was related to the

time he was off work, not when he was on light duty.  The claimant

admitted that he had taken fire calls while on light duty(T. 60-

62).  On redirect, the claimant stated that for the period from

October 1, 2012 to December 31, 2102 he had been paid $322.92 for

call outs.  He added that the amount was low because he was off
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work for his shoulder surgery in September 2012(T. 63-64).  The

claimant stated that the other dates he worked for the fire

department that respondent’s attorney referred to were during times

that he was working light duty for the respondent(T. 64).  The

claimant stated that checks for more money were for work he had

performed prior to his shoulder surgery and while on light duty(T.

73, 74).  Additionally, the claimant stated that prior to his

injury he worked 30 hours per week for the fire department.  He

stated that after the injury, he worked just enough hours to do

paperwork and e-mails(T. 65).  Upon questioning by the court, the

claimant stated he had not been going out on call outs during the

time he was not released from surgery(T. 74).  When questioned

about the call out documentation, the claimant testified that the

original call out reports went into a binder.  He added on rebuttal

that if a volunteer number was left off it would be placed on the

sheet.  The claimant continued that anyone could add a number to

the original report(T. 130).  The claimant stated that the original

call sheet was submitted for payment(T. 131).  The claimant, upon

questioning by the Court, stated that the original call out

documentation could have volunteer numbers added after being faxed

for  state reporting purposes(T. 139-140).

The claimant called Steve Steinsiek as a witness.  Mr.

Steinsiek is retired from the Mulberry Fire Department.  He stated

that he was the Deputy Chief in April of 2012.  The fire department

was a volunteer job, but he was being paid a weekly salary just

before he retired(T. 76).  He added that volunteers were paid per



 G203621 - TIM J. OLDHAM -11-

call.  Mr. Steinsiek stated that he knew the claimant and knew he

had hurt his shoulder(T. 77).  Mr. Steinsiek testified that he had

not noticed the claimant having trouble performing his duties.  He

added that after he learned about the incident with the claimant’s

shoulder, the claimant complained that his shoulder hurt and he did

not carry ladders or pull hoses at the fire department(T. 77).  The

witness stated that the claimant did nothing more than paperwork(T.

77).  Mr. Steinsiek added that if the claimant came to a fire

scene, he did not put on “turn outs” and just observed(T. 77).  He

added that the claimant would “just watch and make sure everything

was going good.”  The witness stated that the claimant had remained

on limited activities during the past spring, before they both

retired(T. 78).  The claimant’s attorney asked the witness if he

knew of times when the claimant’s activities were more limited.  He

responded, “Well, I know that he had the surgery on the shoulder

and–well on the neck, too.  We didn’t expect him to do a whole lot,

because we knew he was hurt and, you know, we just took care of

it”(T. 78).  

The claimant called Linda DeWater as a witness.  The witness

stated that she knew the claimant and had worked with him, at the

Mulberry Fire Department(T. 80).  She stated that she was aware

that the claimant was injured in 2012.  The witness added that

prior to that time she did not observe the claimant having problems

with his work at the fire department, he did everything everyone

else did(T. 80).  Ms. DeWater stated that after the claimant’s

incident in April of 2012 his activities changed.  He did not wear



 G203621 - TIM J. OLDHAM -12-

“turn outs” and only come to fire scenes as an incident

commander(T. 81).  Ms. DeWater testified about  the volunteer call

out log.  She stated that she recorded a number on a list if a

volunteer attended a call.  The witness stated that you were added

to the list even if you were en route to the fire.  Ms. DeWater

stated that she was not the only one who added the volunteer

numbers to the list.  Additionally, she stated each volunteer could

put their number on the list after a call or series of calls(T. 85-

86).  Ms. DeWater stated that she attempted to fax the lists upon

completion(T. 87).  

The respondents call Rebecca Shockley as a witness.  Ms.

Shockley  is the assistant to the Mayor of Mulberry.  The witness

stated that she prepared a spread sheet review of the fire payment

requisitions from February 2012 to November 2012(T. 92).  The sum

of Ms. Shockley’s testimony was that according to her review, the

claimant’s volunteer number was added to the reports submitted for

payment to the city.  However, she stated the number was not on the

initial reports that were filed(T. 94-96).  Ms. Shockley stated, on

cross examination, that she prepared the reports for the Mayor, but

did not check all the volunteers for discrepancies(T. 96-97).  The

witness stated that she did not know the importance of some of the

reports and was not able to obtain all of them(T. 97, 99).  Ms.

Shockley stated that the notations about falsified call reports

were her notations.  She added that there was no falsification

proven.  Ms. Shockley added that she assumed that the reports were

falsified(T. 98).   
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The respondent called Michael Hines as witness.  He stated

that he was the manager for the Crawford County, Southwest EMS.  He

added that he had been the claimant’s supervisor(T. 108).  Mr.

Hines stated that he offered the claimant light duty after his

September 2012 shoulder surgery.  He added that the work was office

work(T. 109).  He stated that the work included answering the

phone, dispatching ambulances reviewing reports and answering

questions(T. 109).  The witness confirmed that the claimant was

taken completely off work in November of 2012(T. 109).  Mr. Hines

stated that light duty work had been available to the claimant

since November 2012.  Mr. Hines stated that the claimant was

offered light duty shortly after the accident and the claimant did

the job.  He added that he continued with light duty until he was

taken off work for surgery.  The witness stated that the claimant

came back after his surgery, worked one day and then was taken off

work by Dr. Blankenship(T. 117, 120).  The witness added that he

was not aware of restrictions placed on the claimant by Dr.

Blankenship.  He understood that the claimant was entirely off

work.  Mr. Hines stated that he offered the claimant a dispatch job

in May of 2013.  The witness stated, he was not sure of the

claimant’s restriction and if the dispatch job met the

restrictions(T. 123-125).  Mr. Hines stated that since the

claimant’s resignation on May 30, 2013 he had not been offered a

job(T. 125).  The witness added that he had not been given

information that the claimant had been released to full duty(T.

126).  He added that the claimant had not told him that the
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dispatcher job exceeded his restrictions or that he resigned due to

his restrictions(T. 127).     

DISCUSSION

    The Commission must first address the issue of credibility

raised, ad nauseam,  throughout this hearing.  The respondents have

made much of inconsistencies in the claimant’s testimony and prior

statements.  Most notably the reference the payroll and call out

documents of the Mulberry Fire Department.  The claimant was

working for the respondent as well as a volunteer fireman/fire

chief at the time of his injury.  The respondents called  Rebecca

Shockley, the assistant to the Mulberry Mayor as a witness.  Ms.

Shockley stated that she prepared reports, and she testified about

the pay records from the Mulberry Fire Department.  She stated that

she had “audited” the records related to the claimant and found

that they were falsified.  However, upon questioning she admitted

that she did not have all the documents related to the matter and

did not understand the process.  Furthermore, she admitted that no

falsification was proven, but that she had determined that on her

own.  Clearly, the bookkeeping at the Mulberry Fire Department

leaves something to be desired.  Most certainly, according to both

the testimony of the claimant’s witnesses and the claimant anyone,

at anytime could add a name to the callout list for payment.

However, I did not find the testimony of Ms. Shockley to be

credible related to the issue of whether the claimant falsified pay

sheets at the fire department.  While there are indeed differences

in the claimant’s testimony and prior statements, the balance of
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the witness testimony and the evidence presented tends to support

a majority of the claimant’s testimony.  Furthermore, the video the

respondents have provided shows nothing more than the claimant

going about normal activities–entering buildings and getting in a

vehicle.  It provides no convincing evidence to undermine the

claimant’s credibility.  The respondents have attempted to “muddy

the waters” in this matter.  However, the issues, simply, remain

whether the claimant suffered a compensable injury and is he

entitled to benefits.  It is the job of the Commission to determine

credibility or evidence and witnesses after a review of all the

evidence.  Therefore, in this matter I find the claimant and his

witnesses to be credible.  Furthermore, I find the balance of the

medical and other evidence supports the credibility of the

claimant.

The respondent has asked the Commission to determine if the

claimant is in violation of Arkansas Code Annotated §11-9-106 for

willingly and knowingly making false statements or

misrepresentations to obtain benefits.  I will dispose of that

matter first.  After a review of the evidence, in total, including

the claimant’s testimony, the cross examination by the respondent’s

counsel and other evidence presented I do not find that the

claimant is in violation of A.C.A. 11-9-106.  

The Commission must also determine if the claimant suffered a

compensable injury to his shoulder and neck on April 26, 2012.  A.

C. A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
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arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).
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In the instant case, the claimant testified that he attempted

to lift a patient who had tipped a cot upon exit from an ambulance.

He stated that while assisting that patient, he experienced a pop

in his left shoulder followed by pain.  Additionally, he stated

that he remained at the emergency room for treatment.  The claimant

also stated he reported the incident to his employer and continued

getting medical treatment.  The claimant was treated for shoulder

and neck issues.  Dr. Smith noted the claimant’s left shoulder

issues in his reports as well as operative notes.  While the doctor

noted some degenerative left shoulder issues, he also noted

bursitis related to the claimant’s rotator cuff and abnormalities

of the AC joint meniscus.  An MRI of the claimant’s left shoulder

in May of 2012 noted a tear of the supraspinatus tendon.  Dr. Smith

performed shoulder surgery and the claimant testified that his

shoulder was better post surgery.

The claimant also had treatment for neck issues.  Dr.

Blankenship noted C5-6 disc herniation in his treatment notes of

the claimant and performed surgery on the claimant’s neck.  While

Dr. Blankenship noted some pre-existing spondylosis, the claimant

also had a new soft disc protrusion–a new injury.  Dr. Blankenship

also noted that the claimant had not had neck issues prior to the

April 2012 incident at work.  These are objective medical findings.

Here, in contrast to Ford, there is a connection between the

objective medical findings and the incident on April 26, 2012.

Clearly, the incident in April of 2012 caused the claimant to have

neck and shoulder issues.  While, the Commission must consider the
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fact, that the claimant had some pre-existing issues in both the

shoulder and neck those degenerative issues do not foreclose a

compensable injuries.  Arkansas courts have held that the major

cause element necessary to support a finding of compensable injury

can be meat if an asymptomatic condition was made symptomatic by a

work related incident, Leach v. Cooper Tire, 2011 Ark. App 571.

Here, the claimant stated that he had some left shoulder issues

prior to April of 2012, but they had not interfered with his

ability to perform his job duties.  Dr. Blankenship noted pre-

existing neck spondylosis, however there is nothing in the record

that suggests that the claimant had symptomatic left shoulder or

neck issues in April of 2012, but rather was asymptomatic.   The

lifting of the patient and the pop that followed clearly made the

claimant’s pre-existing left shoulder and neck condition

symptomatic.  Therefore, the claimant suffered a compensable left

shoulder and neck injury on April 26, 2012.  This injury is

supported by the claimant’s testimony and the objective medical

findings of several doctors.  The major cause requirement is

satisfied by the fact the claimant’s asymptomatic conditions were

made symptomatic after the April 26, 2012-incident.  Furthermore,

Dr. Blankenship noted a new soft disc protrusion of the neck. The

claimant must prove by a preponderance of the evidence that he

sustained a compensable injury and the compensable injury must be

supported by objective medical findings. Here, the claimant has

proven by a preponderance of the evidence that he sustained a

compensable shoulder and a compensable neck injury on April 26,
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2012.  This finding is supported by the medical evidence submitted

in the form of objective medical findings.  Furthermore, there is

clear evidence of a causal connection between the work related

incident on April 26, 2012 and the claimant’s injures.

The Commission has also been asked to address the issue of the

claimant’s entitlement to TTD or TPD from April 27, 2012 until

October 30, 2013.  The first issue to be addressed is the issue of

TTD.  The claimant suffered unscheduled shoulder and neck injuries

that have been determined to be compensable.  Temporary total

disability is that period within the healing period in which the

employee suffers a total incapacitation to earn wages, Ark. State

Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

 Some benefits were paid to the claimant and will be addressed in

turn.  The respondents first argue that the claimant was not

incapacitated or disabled to earn wages due to the fact that he

held other jobs.  The claimant, in this matter, was working for the

Department of Energy, a sales company and most notably as a

volunteer fireman/fire chief for Mulberry, Arkansas at the time his

compensable injuries occurred.  The Arkansas Court of Appeals has

addressed this issue on closely related facts.  In Stevens v.

Mountain Home School District, 41 Ark. App 201, 850 S.W. 2d

335(1993) the court reversed the Commission’s holding that a

claimant was not entitled to benefits because she was earning other

wages and was not disabled under A.C.A 11-9-102(5).  The appellant

in Stevens was working two jobs, one part time, and was injured on

the part time job.   The court held that the Commission’s holding
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was in error and stated that since the appellant was working both

jobs when she was injured, the full time job was not “any other

employment” undertaken in the place of the part-time job and the

appellant was entitled to an award of TTD benefits, Stevens, 205.

Clearly we have the same situation in the case at bar.  The

claimant was working both the EMT job and the volunteer fire

department job when he was injured.  The part-time job in this

case, was not “any other employment” undertaken in place of the

full time job.  Under the holding in Stevens, the claimant in this

matter would be entitled to TTD benefits.  The claimant was within

his healing period and suffered an incapacity to earn wages as an

EMT.  The fact that he remained, in some capacity, as a volunteer

fireman, a part time job, does not change the fact that he could

not earn wages as an EMT under the holding in Stevens.  In fact, he

testified that his duties as a volunteer fireman were modified

based on his work status and restrictions.  The Commission must

also address the two separate injuries and the various release to

work dates.  The claimant was released after his shoulder surgery

to return to limited duty and then full work.  The claimant did

return to work after a release related to his shoulder.  He was,

however, taken off work, shortly after his shoulder release, by Dr.

Blankenship for his neck issues on November 26, 2013.  The claimant

was not released by Dr. Blankenship for his neck related issues

until October 2013.   The respondent also argues that the claimant

remained employed by the Department of Energy and that the claimant

was offered a suitable light duty job by the respondent which he
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refused.  They argue that the claimant should therefore be denied

TTD benefits.  Clearly, the job duties related to the dispatch job

offered by the respondent were not within the claimants

restrictions due to his neck issues.  The duties included answering

phones and radios, receiving calls and working dispatch.  These

duties would require the claimant to move his head from side to

side and up and down, as well as holding his head in a position for

extended periods of time.  The claimant was not offered any

suitable light duty jobs that he refused.  He had been taken off

work entirely by Dr. Blankenship.  The failure to take the “light

duty” dispatch job offered was not an unjustified refusal that

would prevent him from being awarded TTD. The record does not

reflect any evidence that the claimant worked for the Department of

Energy or at the sales job in any significant amounts.

Furthermore, there is no convincing  evidence presented to suggest

that any work was done for either of these entities specifically

during any period for which TTD is appropriate.  While the claimant

did continue to work as a volunteer firefighter, the claimant

testified that his duties were limited to administration and

supervision.  This was confirmed by his two witnesses, who both

testified to the claimant’s modified duties after his injuries.

Furthermore, the claimant stated that he went out on fewer call

outs, when he was totally off work than he did when he was on light

duty.  This is reflected in the dollars he earned for call outs

with the fire department.  The claimant is entitled to TTD from

April 27, 2012 until October 30, 2013.  The respondent is entitled
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to any credits for periods of time that TTD was paid by the

respondent during the above period.

The claimant is also asking for TPD under A.C.A. §11-9-520.

The claimant here, must prove that while in the healing period, he

suffered a reduction in wages due to his compensable injuries.

Clearly, there is evidence that the claimant was returned to work

on restricted duty in May of 2012.  When the claimant returned to

restricted duty, the evidence supports the fact that he was making

reduced wages.  While there was testimony presented that the

claimant was making the same hourly amount, he was clearly working

fewer hours and earning less money.  The claimant earned less money

in his restricted work position than what his average weekly wage

was before the accident on April 26. 2012.  The claimant stated

that he as paid some TPD, however, he stated that the benefits were

stopped in June of 2012, without a reason given.  The claimant

stated that he continued to work in the restricted duty capacity

until his surgery in September of 2012.  During his time he was

earning reduced wages.  Clearly, this claimant is entitled to TPD

benefits from June of 2012 when the payments were stopped until

September of 2012, the time of the claimant’s shoulder surgery.

The Commission must also address the claimant’s entitlement to

medical treatment for his compensable injuries.  A.C. A. §11-9-

102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”
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Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

In G E Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62 Ark.

App. 120, 969 S.W.2d 667 (1998) the Arkansas Court of Appeals held

a physician’s note constituted essential evidence that continued

treatment of an employee for a work-related injury was reasonable

and necessary.  Here, there are numerous medical records and

doctors’ notes all of which state that the claimant had shoulder

and neck issues.  Those notes also reflect the need for shoulder

and neck surgery as well as the claimant’s progress.  Additionally,

the claimant testified that he was much improved after both the

shoulder and neck surgeries.  In fact, the claimant stated that

after his neck surgery his hand and finger symptoms were non

existent.  Clearly, this claimant was in need of medical treatment

for his compensable injuries.  While the claimant suffered from
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some pre-existing issues, the medical treatment that he received in

the form of surgery for his neck and shoulder would not have been

necessary but for the accident on April 26, 2012 where he suffered

a “pop” to his shoulder and the resulting symptoms.  The medical

treatment the claimant received was reasonable and necessary for

the treatment of his compensable injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven by a preponderance of

the evidence that he suffered compensable

injuries to his shoulder and neck on April 26,

2012.  He has provided medical evidence in the

form of objective medical findings to support

such a finding.  Furthermore, the claimant has

proven that there was a causal connection

between the incident that occurred on April

26, 2012 and the objective medical findings

and his need for treatment.

2. The claimant has proven that he is entitled to

TTD from April 27, 2012 until October 30,

2013.  The respondents are entitled to credit

for TTD already paid to the claimant during

this time period.  The claimant has also

proven the he earned reduced wages while in

his healing period and working restricted duty

for the claimant.  While the respondents paid

some TPD, they ceased paying in June of 2012.
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The claimant is entitle to TPD from June of

2012 until September of 2012.

3. The claimant has also proven that the medical

treatment that he received for his shoulder

and neck was reasonable and necessary for the

treatment of his compensable injuries.  The

respondents shall be responsible for the

medical expenses related to this treatment.

4. After a review of the evidence in total, the

claimant is not in violation of A.C.A. §11-9- 

106.

5. The claimant’s attorney is entitled to the

appropriate attorneys’ fee based on the above

findings.

ORDER

The claimant is found to have suffered compensable injuries to

his shoulder and neck as the result of a work related injury on

April 26, 2012.  The respondents shall pay TTD from April 27, 2012

until October 30, 2013.  They are, however, entitled to credits for

TTD already paid during that period.  The respondents shall also

pay TPD to the claimant from June 2012 until September 2012.

During those dates the claimant was earning reduced wages while on

restricted duty and the respondents ceased to pay TPD.  The

respondents will pay for the claimant’s reasonable and necessary

medical expenses associated with the treatment of the claimant’s

compensable injuries.  The claimant is found not to be in violation
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of A.C.A 11-9-106.  The claimant’s attorney is entitled to a

attorney’s fee in this matter based on the above findings.

IT IS SO ORDERED.   

      
                             

                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
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Mr. Michael Ellig
Attorney at Law
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RE: Tim J. Oldham v. Southwest EMS, Inc.
WCC No. G203621

Counselors:

Enclosed you will find a copy of the Opinion rendered on
today’s date in above referenced case along with instructions and
information for an appeals process.

Sincerely,
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