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STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents No. 1.  A hearing on the motion was conducted on June 4, 2014 in

Mountain Home, Arkansas.  Claimant was pro se.  Respondents No. 1 were

represented at the hearing by Mr. Walter A. Murray, Attorney at Law, of Little Rock,

Arkansas.  Respondent No. 2, represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas, was excused from participation.
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Issue

The following was litigated:

1. Whether the instant claim should be dismissed pursuant to AWCC R.

099.13 and/or Ark. Code Ann. § 11-9-702(d) (Repl. 2012).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The parties received reasonable notice of the motion to dismiss and

of the hearing thereon.

3. Respondents No. 1 have proven by a preponderance of the evidence

that Claimant has failed to prosecute her claim under AWCC R.

099.13.

4. Because of the above finding, it is unnecessary to address the

applicability of Ark. Code Ann. § 11-9-702(d) (Repl. 2012).

5. Respondents’ motion to dismiss should be, and hereby is, granted.

6. This claim is hereby dismissed without prejudice.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  The exhibits admitted into

evidence are comprised of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, plus pleadings, orders and items of correspondence, consisting of

56 pages.  In addition, without objection by the parties, the Commission’s entire file

has been incorporated in the record by reference.

Testimony

Carolyn Nichols.  Claimant testified that she is 68 years old.  Since the last

decision in this case, which was issued December 21, 2012, she has not received

any medical bills that have not been paid.  She obtained some walking canes and

a wheelchair–which she purchased from a thrift store–but she admitted that none of

these were prescribed.  Asked if she had undergone any medical treatment within

the past 12 months, Claimant responded that she had sought treatment from Drs.

Lincoln and Moore after injuring her leg as a result of a fall at her home.  She

admitted that none of the records of this alleged treatment, including physical

therapy that she underwent, has been offered into evidence.  Medicare paid for this

treatment, and she related that she did not ask Respondents No. 1 to cover it

because she was connected to her compensable left knee injury.  As the records of

her previous hearing reflect, Claimant treated extensively with Dr. Thomas Knox in

connection with her compensable left knee injury.  But she has not seen him since

that hearing.  While she obtained a change of physician prior to the previous hearing,

she has also not been to that doctor since that time.  Following that hearing,
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Claimant has also undergone surgery to address her carpal tunnel syndrome (which

is not part of the instant claim).

In her testimony, Claimant stated:  “I never did get a chance to speak hardly

at the last hearing [in 2012].”  But in my follow-up with her, I pointed out that in that

proceeding, the record would reflect

that I had [her] testify, that [she was] questioned by both sides and that
[she was] given an opportunity not only to give a statement in [her] own
behalf in that case but [she was] given an opportunity to put questions
to [Respondents No. 1's] witnesses in that hearing.

She also did not recall whether the Commission sent her a copy of the December

2012 opinion.  Yet she agreed that her current mailing address is the same one that

she has had throughout the history of this claim–the one the Commission has been

using.

Moreover, she recalled that I found after the previous hearing that she was

entitled to return to Dr. Aaron Wallace for follow-up evaluation of her knee.  Asked

if she went to him, Claimant stated that she attempted to do so, but his office

informed her that they would no longer be seeing any workers’ compensation

patients.  For that reason, she tried to go elsewhere.  It is her belief that she

contacted Respondents (namely, Charlotte Flanagan) and as a result, she went to

Dr. Elliot.  She reiterated that she was attempting to see someone other that Dr.

Lowry Barnes, whom she accused of treating her rudely.

Turning again to the December 2012 opinion, Claimant recalled that I held

that her claim for treatment for her back should be reserved because no alleged

back injury had been stipulated to and there was no issue before the Commission
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concerning compensability of a back injury.  When I questioned her regarding

whether she had sought a hearing on this compensability issue, Claimant responded

that she did not do so because “Charlotte Flanagan told me that ‘that wouldn’t fly.’

Her exact words.”  But she admitted that she understood that Flanagan was not

affiliated with the Commission.  Later, she contradicted this and stated that she was

not aware of the difference between the Respondent carrier and the Commission

and did not know for whom Flanagan worked.

Claimant also remembered that as a result of the previous litigation of her

claim, she was awarded an additional twenty percent (20%) impairment rating to her

left lower extremity, over the thirty percent (30%) that Respondents No. 1 had

previously accepted.  Respondents No. 1 have since paid the additional permanent

partial disability benefits.

According to Claimant, she has not asked for another hearing “[b]ecause I

didn’t know I could.”  But she admitted that she had consulted in the past with the

Legal Advisor Division of the Commission.  She added that she would like additional

treatment of her knee because it is still bothering her.

Procedural History

As reflected in Claimant’s Exhibit 1 and the Commission’s file on this claim,

the history of this claim is as follows:

Claimant was an employee of Respondent Baxter on April 17, 2008, when she

sustained a compensable injury to her left knee.  Respondents No. 1 accepted the

claim and paid her benefits pursuant thereto, including temporary total disability

benefits and a thirty percent (30%) impairment rating to her left lower extremity.  She
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requested a change-of-physician, which was granted by the Medical Cost

Containment Division of the Commission in an order dated October 14, 2010.

On January 3, 2011, Daniel Wren wrote the Commission and stated that his

firm had been retained by Claimant.  Laura Beth York, Wren’s co-counsel, filed

Claimant’s prehearing questionnaire response on January 21, 2011; accompanying

this was a letter requesting a hearing.  The file was assigned to me on January 25,

2011.  That same day, I sent prehearing questionnaires to the parties.  A response

from Respondents No. 1 was not forthcoming, so on February 25, 2011, I scheduled

a prehearing telephone conference for April 4, 2011.  Respondents No. 1 filed their

response on March 3, 2011, and an amended response on March 7, 2011.  On the

day the prehearing conference was to have taken place, York faxed a letter to the

Commission, asking that the file be returned to the Commission’s general files.  This

was granted.  York filed a motion to withdraw from representing Claimant on April 14,

2011.  The Full Commission granted the motion in an order entered on April 25,

2011.

In a handwritten letter received by the Commission on June 3, 2011,

Claimant–now pro se–requested a hearing on her claim.  On June 16, 2011, the

claim file was reassigned to me.  Prehearing questionnaires were sent to the parties

on June 20, 2011.  Claimant filed her response thereto on July 7, 2011, while

Respondents No. 1 on July 22, 2011 notified the Commission that they were

standing on their previous responses.  A prehearing conference was scheduled for

August 29, 2011, but did not occur at that time because of the unavailability of

counsel for Respondents No. 1.  The conference was re-set for September 7, 2011.
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At that conference, it was agreed that another one was needed; and it was

scheduled for September 26, 2011.  That conference was reset for September 29,

2011, and again for October 4, 2011.  At that second prehearing telephone

conference, the parties agreed that the file should be returned to the Commission’s

general files in order to afford them time to pursue settlement.  This was done.

Nothing further took place on the claim until February 9, 2012, when Claimant

sent another handwritten hearing request to the Commission.  The file was

reassigned to me on February 14, 2012, and that same day I scheduled a prehearing

telephone conference for February 23, 2012.  At that conference, Claimant indicated

that she was contending that she is permanently and totally disabled.  I directed that

the Death & Permanent Total Disability Trust Fund be made a party, and returned

the file to the Commission’s general files in the interim.

The Fund accepted joinder on May 18, 2012, and Claimant made another

hearing request on June 18, 2012.  The file was reassigned to me on June 19, 2012,

and I sent a prehearing questionnaire to the Fund–who was denoted Respondent

No. 2–that same day.  The Fund filed a timely response thereto on July 10, 2012.

A prehearing conference was scheduled for August 13, 2012.  Following that

conference, I entered a prehearing order that scheduled a hearing for October 3,

2012 on the following issues:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to the fifty percent (50%) permanent
partial impairment rating assigned by Dr. Thomas Knox and permanent
partial disability benefits pursuant thereto.

3. Whether Claimant is permanently and totally disabled.
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All other issues were reserved.

The hearing took place as scheduled.  In an opinion handed down on

December 31, 2012, I made the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are reasonable and are hereby
accepted:

a. The employee/self-insured employer relationship existed
on April 17, 2008, when Claimant sustained a
compensable injury to her left knee.

b. Claimant’s average weekly wage of $334.00 per week
entitled her to compensation rates of $223.00/$167.00.

c. Claimant was assigned a thirty percent (30%)
impairment rating to her left lower extremity,
which Respondents accepted.

d. Claimant reached maximum medical improvement and
the end of her healing period on October 28, 2010.

3. Claimant’s Proffered Exhibits 1-3 will not be admitted into
evidence.

4. Claimant has not proven by a preponderance of the evidence
that she is entitled to additional treatment of her left knee in the
form of pain management.

5. Claimant has proven by a preponderance of the evidence that
she is entitled to return to Dr. Aaron Wallace for a follow-up
evaluation of her left knee.

6. Because there has been no stipulation or issue concerning the
compensability of a back injury, Claimant’s request for back
treatment will not be addressed.  Instead, it will be considered
reserved.

7. Claimant has proven by a preponderance of the evidence that
she is entitled to an impairment rating of fifty percent (50%) to
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the lower extremity–a higher impairment rating than the thirty
percent (30%) to the lower extremity that Respondents No. 1
previously accepted.

8. Claimant has not proven by a preponderance of the evidence
that she is permanently and totally disabled.

A copy of that decision was mailed to the parties–including Claimant at the

addressed that she had furnished the Commission.  No party appealed this decision.

The record indicates that no further activity took place on the claim until

September 25, 2013, when the Commission received a letter from Flanagan (not

from counsel) asking that the claim “be dismissed for want of prosecution.”  In an

email dated October 1, 2013, counsel for Respondents No. 1 confirmed that he was

still on the case and that they were moving for dismissal.  On October 2, 2013, I

wrote Claimant, asking for a response to the motion within 15 days.  The certified

letter was returned, unclaimed, to the Commission on October 30, 2013.  On

October 22, 2013, a hearing on the motion to dismiss was scheduled for January 8,

2014.  The certified letter to Claimant notifying her of this was also returned to the

Commission unclaimed, this time on November 18, 2013.  The hearing was

rescheduled, respectively, on December 31, 2013 for a different time on January 8,

2014 and then on January 6, 2014 for February 5, 2014.  These certified letters to

Claimant also were returned unclaimed–on January 27, 2014 and February 5, 2014,

respectively.  However, they were also sent via first-class mail, and those letters

were not returned.  The rescheduling of the January 8 hearing date was due to

inclement winter weather.  This happened again prior to the February 5 date,

requiring that the hearing be reset for March 5, 2014.  The February 7, 2014 certified
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letter to Claimant concerning that rescheduling was returned to the Commission,

unclaimed, on March 20, 2014; but the first-class letter to her was not returned.

Amazingly, inclement winter weather again necessitated the postponement of the

hearing.  At the request of Respondents No. 1, the file was returned to general files

on March 6, 2014.

In a letter received by the Commission on April 2, 2014, Respondents No. 1

renewed their motion to dismiss and requested a hearing thereon.  On April 3, 2014,

a hearing was scheduled for May 7, 2014.  Again, the certified letter to Claimant

notifying her of this was returned unclaimed–this time on April 30, 2014; but the first-

class letter was not returned.  She asked for a continuance, representing that she

had to be out of state on that date because a relative was undergoing surgery.  On

April 29, 2014, the hearing on the motion to dismiss was rescheduled for June 4,

2011 at 11:00 a.m. in Mountain Home.  Yet again, Claimant failed to claim the

certified letter, and it was returned to the Commission on May 20, 2014.  But the first-

class letter evidently was successfully delivered.

As stated above, the hearing took place on that date, with Claimant and

Respondents No. 1 present.

III.  DISCUSSION

Respondents No. 1 have moved for dismissal of this claim under AWCC

099.13, which reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.
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See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that all of the parties were provided with notice of the motion to dismiss

and the hearing thereon.

They have also cited in support of their motion Ark. Code Ann. § 11-9-704(d)

(Repl. 2012), which provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2012) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into
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findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

I find that the evidence before me preponderates that Claimant has failed to

prosecute her claim.  She has taken no action in support of her claim for at least one

year.  Since the previous decision in this case, Claimant has not requested another

hearing on, for example, whether she sustained a compensable back injury–which

again was a reserved issue in the earlier hearing.  The evidence preponderates that

Respondents No. 1 have not furnished any benefits for at least a year.  While

Claimant gave testimony that she has seen Dr. Elliott for her knee since the issuance

of the opinion, and was allowed to do so in lieu of going to Dr. Wallace for a follow-

up evaluation as the opinion provided, nothing before me shows that any additional

treatment has been recommended.  Even if, as she testified, she is still having left

knee problems, and even if they are related to the compensable injury, she has

taken no steps to have them addressed in over a year.  The parties had reasonable

notice of the motion to dismiss and the hearing thereon.  Respondents No. 1 have

met their burden of proof in this matter; the motion should thus be, and hereby is,

granted under Rule 13.  Because of this finding, it is unnecessary to address the

application of § 11-9-704(d).

That leaves the question of whether the dismissal of the claim should be with

or without prejudice.  The Commission possesses the authority to dismiss claims

with prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744

S.W.2d 402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55

Ark. App. 83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No.
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F404774 (Full Commission Opinion filed November 15, 2005), the Commission

wrote:  “In numerous past decisions, this Commission and the Appellate Courts have

expressed a preference for dismissals without prejudice.”  (emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Respondents No. 1 at the hearing asked for a dismissal with prejudice.  But based

on the above authorities, the dismissal of this claim should be and hereby is entered

without prejudice.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby granted, and the claim is hereby

dismissed without prejudice.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


