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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F404691

JAMES A. NICHOLS, 
EMPLOYEE CLAIMANT

MICRO PLASTICS, INC., 
EMPLOYER                                        RESPONDENTS NO. 1

TRAVELERS INSURANCE COMPANY, 
INSURANCE CARRIER/TPA                           RESPONDENTS NO. 1

DEATH AND PERMANENT TOTAL DISABILITY 
TRUST FUND                                       RESPONDENT NO. 2
          
                   OPINION FILED FEBRUARY 14, 2014

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home Arkansas, Baxter County, Arkansas.

Claimant was represented by Mr. Frederick S. “Rick” Spencer,
Attorney at Law, Mountain Home, Arkansas. 

Respondents no. 1 were represented by Mr. Phillip P. Cuffman,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 was represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on January 22,

2014, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on October 28, 2013.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order, or at the start of the

hearing.  I hereby accept the following proposed stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including May 12, 1994.

3.  The claimant sustained a compensable lower back injury,

for which he received an 18% impairment rating.  This rating has

been accepted by respondents no. 1.

4.  This claim for additional benefits has been controverted

in its entirety by respondents no. 1.

5.  In the event the claimant is found to be permanently and

totally disabled, he is not entitled to said benefits prior to

his last date of employment with the employer.

6.  The claimant was assigned a 25% impairment rating, on

January 23, 2003.

7.  The parties agreed to stipulate that if called as a

witness, the claimant’s son, Joel Nichols, would corroborate the

testimony of both his mother and father. 

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

     1.  Constitutional issues. 

2.  Entitlement to permanent and total disability benefits,

or wage-loss disability.
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     3.  Average weekly wage.

     4.  Maximum medical improvement (MMI) date.

5.  Whether the claimant is entitled to an anatomical

impairment rating of 25% rating rather than the 18%, which has been

accepted by respondents no. 1. 

     6.  Controverted attorney’s fee on future and past indemnity

benefits.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings, and the hearing transcript of

January 22, 2014. These are hereby incorporated herein by

reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of January 22, 2014, and the documents

contained therein.  In addition, the claimant’s attorney filed a

Constitutional Brief, which has been marked as Claimant’s  Exhibit

3.  It is retained in the Commission’s file

The following witnesses testified at the hearing: the 

claimant and Carol Nichols.

                           DISCUSSION

     At the time of the hearing, the claimant was age 56.  He 

worked for the respondent-employer some 13 years.  At the time of

his admittedly compensable back injury, the claimant’s hourly rate

of pay was $17.50, and he worked 40 hours a week.  He verified that

during this period of time, he did not work any overtime hours.  
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The claimant last worked for Micro Plastics around October 4th or

5th, of 2002.  At the time the claimant quit working, his hourly

rate of pay was approximately $19.25 an hour.    

     The claimant verified that he sustained a compensable injury

on May 12, 1994, while dumping out a box of steel.  Thereafter, he

continued working for Micro Plastics another eight years.  He

agreed that he had a laminectomy at St. Vincent’s Hospital in

August of 1994, which was performed by Dr. Ron Williams.  According

to the claimant, he had another back surgery performed in 1995, and

then a back fusion surgery in 1996.  This procedure was performed

by Dr. Saer.     

    He admitted that he received workers’ compensation benefits

while recovering from his back surgeries.  The claimant testified

that he was paid the maximum compensation rates allowed.

     The claimant denied that he is ever pain free with his back.

According to the claimant, his pain level on a typical average day

goes from five to 10, and he is unable to move at all.  He

testified that his wife is disabled with multiple sclerosis, and he

has to do “a lot of stuff” for her.  However, the claimant

testified that sometimes his wife has to wait an hour or a couple

of hours, before he can help her.  Hence, the claimant verified

that his pain is either moderate to severe any day depending on the

day.

     According to the claimant, he takes Oxycontin twice a day, 80
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milligrams.  He also testified that he takes Percocet for break-

through pain, approximately four times a day.  The claimant

maintained that he takes Lorazepam for the spasms in his legs.  He

denied being depressed.  Instead, the claimant testified that he is

upset.  The claimant testified that he has problems sleeping.  He

stated that he goes to bed around 11:00 or 12:00, at night and is

usually up by 3:00 or 4:00 in the morning, at which point he takes

his first dose of Oxycontin for the day.  Then, the claimant is

able to go to sleep for another couple of hours.  He denied feeling

rested when he wakes up.  The claimant stated that he feels like he

is totally worn out on awaking.  He occasionally takes naps during

the day.  However, the claimant next testified that during a

typical average day he takes a nap almost every day.            

     The claimant testified:

Q. With regard to your day, if I were to walk through your
front door without knocking, James, where would I normally
find you, where will you normally be in your home?

A. On the couch.

Q. Is that with your feet up?

A. Yes.

Q. And are you there most of the day, right there on the
couch?

A. Most of the day, yes.

Q. Do you do anything at all during the day that would be
exertional?

A. Well, occasionally -- I have a riding lawnmower, I mean,
you know, during the summer, anyway, you know, every three
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weeks or whatever it takes, depending on the rainfall and all
that --
Q. Can you do it all at once, though?

A. I usually -- it takes about a little over an hour and I
usually do it all at once because --

Q. Does that aggravate your problem?

A. -- because -- yes, because, after that, I’m laying down
for the next three days.  I mean, I’m really laying down for
the next three days.

Q. Just for an hour of riding a lawnmower?

A. Yes.

Q. Is this just a normal size lot or is it smaller or --

A. Yes, it’s a normal size lot and it’s over near the
fairgrounds and the school over there.

     The claimant testified that with his medications, he fights

his way through being sleepy.  He is able to prepare dinner for his

wife.  However, the claimant testified that he is only active an

hour, at the most, during the day.  

     As of the date of the hearing, the claimant was drawing 

Social Security Disability benefits.  He stated that he gets $1,911

per month, he denied that his wife get disability.  The claimant

testified that he is able to sit for only 15 minutes or so, but if

his legs are up, he can do it for about an hour.  He denied that he

is aware of any job where he could have his legs up to his hip and

lean back on a couch.  The claimant is able to walk his dog on good

days.  According to the claimant, he is not able to lift 10 to 20

pounds.  His son, or friends have to do the heavy lifting around
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his house.  

     With respect to his job duties while working for Micro 

Plastics, the claimant explained:

Q. Have you ever had a job where you would only be lifting
ten to twenty pounds on all those jobs, these molds that you
make, rejection molds, how much do those things weigh?

A. Well, they go from small to humongous, you know, hundreds
--

Q. What’s humongous?

A. -- hundreds and hundreds -- thousands of pounds.

Q. Okay.  And so you were dealing with a lot of weight,
though it would be sporadic, you would be dealing with a lot
of weight from time-to-time; is that right?

A. More -- the last -- I rarely worked on the big stuff.  I
used like I said, my main job there was programming the CNC
machine and running the parts.  

Q. But you were dumping steel parts when you --

A. I mean, sometimes, I had to cut up pieces of steel to put
in the machine.

Q. How much would that tray of steel pieces, I mean, what
would be the most you’d be lifting before you had this injury
in ‘94?

A. Oh, actual lifting, I don’t know, you know, helping with
somebody else, I mean, I never --

Q. I know you helped somebody else, but what would be the
heaviest mold that you would be having to handle?

A. I mean, some of the stock, but, I mean, I never picked it
up.  I mean, I rolled it over to the racks and slid it in but
I never tried to do that.

Q. How much would that have weighed?

A. You know, that probably weighed a couple of hundred
pounds, but, like I said, that was, you know, rolling it from
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the loading dock to the racks and sliding it in, you know,
picking up one end and sliding it in, but, you know, I --

    The claimant verified that he has not worked anywhere else

since he last worked for the respondent-employer.  He testified

that since October of 2002, his condition has gotten worse.

According to the claimant, his knees and back hurt a lot more.  He

verified that he continues treating with Dr. Burnett.  The claimant

verified that the respondent-insurance carrier continues to pay for

his medical treatment. 

     On cross examination, the claimant testified that he worked

with his wife’s father who owned a machine shop in California.  He

essentially testified that he learned the industry from working at

different places, and he would pick up different things and

eventually became a toolmaker.  The claimant specifically denied

any formal training in toolmaking.      

     Under further cross examination, the claimant testified:

Q. Now, when you were hurt, when you had your surgeries, you
kept working for years after that; is that correct?

A. Yes.

Q. Now, during the time, after let’s say your last surgery
and recovery, when you went back to work for Micro Plastics,
did you go back to doing exactly the same thing or was your
job modified somehow to accommodate your situation?

A. It was basically the same job because, at the time,
except for, like I said, there was times when I’d do other
things, but most of -- 99 percent of what I did even before --
before the injury was doing the programming and running parts
on the CNC lathe.

Q. Would you describe that as very physically demanding?
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A. No.  It’s very not physically demanding.

Q. And so what, you just programmed information in a
computer console?

A. In a computer, yeah, in a computer console.  You tell it,
you know, what you want done.  The most demanding thing is
changing the different tools and knowing what tools need to go
in a -- there’s a turret inside the machine that has different
tools to do different cutting patterns on the metal and
knowing what, you know, what tools to put in and how to
program each tool and that, I mean, it’s a lot of knowledge as
far as that goes, but it’s not physically demanding at all.

Q. So when you returned --

A. The only -- sorry.  

Q. Go ahead.

A. The only physical demanding thing is when there would be
long pieces of stock that needed to be sawed up into shorter
pieces.  And like I said, whenever there was something that
was heavy, I’d always get help to do it, I mean, a 12-foot
bar, you know, a two-inch stock of brass or whatever, you
know, a couple of people could move it, but I sure wouldn’t
try it by myself.

Q. So when you came back to work from your last surgery, you
had limitations such that you weren’t going to try to do that
sort of thing anymore; is that right?  I mean, you --

A. No.  Whenever -- if there was -- that would -- I have to
say most of the stock I got was cut up into three-foot bars
when I got it from the supplier.  So it was all -- and most of
it was all, you know, three-quarter inch or something.  We’re
talking, you know, maybe six, seven pounds.  That was my
normal job.  I mean, every couple of years was when I’d make
some special parts for their air rivet gun which they don’t
make anymore, but, like I said, after I got hurt, you know,
there would be other people that would, you know, I’d ask to
cut up the stock or would cut up the stock for me.

     The claimant verified that he quit his employment with Micro

Plastics because his pain was getting worse, and he was unable to

do the waking around the shop and standing.  He admitted that he
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has not looked for any other sort of employment since that time.

      Carol Nichols, the claimant’s wife, also testified during the

hearing.  The couple has been married 37 years.  She verified that

the claimant does not do any lifting.  He turns the shower on for

her and he gets her drinks a couple of times a day.  The claimant

also makes her evening meals, but nothing complicated.  Mrs.

Nichols testified that the claimant mows the lawn, but he stops

several times.  According to Mrs. Nichols, in terms of exertion,

this is the most the claimant can do.  She testified that he has

problems sleeping.  Mrs. Nichols also testified that the claimant

lives on the couch.  She verified that the claimant’s condition is

getting worse, and she has watched him struggle with the pain. 

According to Mrs. Nichols, the claimant is unable to interact and

play with their grandchildren very much. 

    She testified that prior to his injury, the claimant would

fish, hunt, do Boy Scouts and Cub Scouts, but he had to stop all of

these activities.  Mrs. Nichols testified that their son, Joel has

had to move in to help the claimant with the big chores and

anything heavy.                    

     A review of the medical records show that the claimant sought

treatment from Dr. Richard Burnett, on August 2, 2000, due to low

back pain, numbness of the left foot and left leg. He also

complained of pain in the left calf. Dr. Burnett assessed the

claimant with low back left radicular pain. 
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     On November 1, 2000, the claimant returned to Dr. Burnett for

a follow-up visit.  At that time, Dr. Burnett noted that the

claimant’s back pain was unchanged.  The claimant continued to

treat conservatively with Dr. Burnett due to chronic back pain and

related symptoms.

     Dr. George Bailey wrote the following medical note on May 6,

2002:

This is a 44-year-old male who comes in with low back pain,
which is a stabbing pain in the back.  He also has numbness in
the left lower leg with some clumsiness of the foot.  His
symptoms began in 1994 with an injury at work while dumping
scrap steel and twisting his back.  His symptoms resolved with
back surgery.  He is 5'8" and weighs 190 pounds.  His blood
pressure is 172/82. He is allergic to Demerol, which causes
nausea.  He smokes one and one-half packs per day and does not
drink alcohol. He works as a toolmaker.  The patient
previously underwent disc surgery times two and a fusion as
well as exploratory hand surgery.  He is taking Darvocet and
Percocet.  He is otherwise healthy.  His mother died at the
age of 52 from cancer.  His father died at the age of 60 from
an MI.

On physical examination, straight leg raising is negative
bilaterally.  Deep tendon reflexes are absent at the ankle on
the left side.  Motor strength testing shows questionable
minimal weakness of dorsiflexion on the left.  Range of motion
of the back causes an exacerbation of symptoms particularly
with extension.  There is a well-healed 20-centimeter scar. 

Review of the MRI shows a plating procedure with titanium
plates at L5-S1.  There is significant fibrosis at L5-S1 and
some degeneration at L4-5.  Clinically the patient has
osteoarthritis.  He will receive a prescription for Voltren.
The numbness in his foot is due to scar tissue around the
nerve root and he will receive a prescription for Elavil for
that.  The Elavil will be an increasing dose.  The dose is
extremely variable and can vary between 10 and 150 mgs.  He
should increase by one tablet per night until he is very
drowsy.  He was told he will need to stay on the medicine for
the rest of his life.  He was encouraged to stop smoking and
swim.  I see no reason for any further surgery and I do not
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know why the plating procedure was performed as he has no
spondylolisthesis.  

     An MRI of the claimant’s lumbar spine was performed on April

29, 2002.  The final report reads:

Reason for Exam
L4, 5, S1 back pain

Read
HISTORY: This patient has had extensive surgeries with at
least 3 to 4 prior surgeries.
MRI OF THE LUMBOSACRAL SPINE WITHOUT AND WITH INTRAVENOUS
CONTRAST, April 29, 2002; The patient has had partial
laminectomies, and these can be moderately well visualized at
the L4-L5 and I believe L5-S1 levels.  Post-enhanced images
are also obtained.  There are bulging disks at the L3-L4, L4-
L5, and L5-S1 levels, but marked central canal stenosis is not
appreciated at any of these levels.  The neural foramina
appear to be patent.  The patient has had what appear to be
previous screws in place at the L5-S1 level, and these have
been removed, I think.  If they are still present, they are
not causing much artifact as I would have expected.

Impression
Postsurgical changes in the lower lumbar spine, but I do not
see an acute herniated nucleus pulposus.  If the patient has
had previous screws at the L5-S1 level and still does, they
are not causing artifact that I would expect, although there
is artifact present.  It appears to be more from previous
screws.  Definite enhancing areas are not appreciated.  No
bone marrow abnormalities are noted.  Although the patient
does not have bulging disks, as discussed above, I do not see
a frankly herniated disk or any area of marked central canal
or neural foraminal stenosis. 

(CT scanning is certainly better to visualize laminectomy
defects.)

     Further review of the medical records demonstrates that the

claimant continued to treat with Dr. Burnett due to back and leg

pain along with other related symptoms.  Specifically, on January

23, 2003, Dr. Burnett continued the claimant’s off work status,
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gave him a refill on all of his medications, and assessed the

claimant with a 25% permanent impairment to the body as a whole. 

     On May 11, 2004, Dr. Burnett wrote the following letter to 

the claimant’s attorney:

Mr. Nichols has been a patient at the Burnett-Croom-Lincoln-
Paden Clinic since September 1993.  In 1994 he suffered an on-
the-job injury.  His diagnosis due to this injury is left
radiculopathy with chronic left leg pain.  He has had three
laminectomies and one back fusion since 1994, all of which
have provided only temporary relief.  He is no longer a
surgical candidate and totally disabled due to his workers
[sic] compensation injury.

If I can provide additional information, please do not
hesitate to contact me.

     An MRI of the claimant’s lumbar spine was performed on October

28, 2008, with the following impression:

1. Mild spinal stenosis at L4-L5.
2. Previous laminectomy and posterior stabilization at L5-

S1.
3. Moderate concentric disk bulge at L3-L4 but without

stenosis.
4. No apparent acute process.

     On October 30, 2008, Dr. Jason Tullis wrote the following 

letter to Dr. Burnett:

I saw Mr. Nichols today for a second opinion of his back pain.
He has had back surgery on three different occasions in the
past.  Two were done by Dr. Ron Williams and one was done in
conjunction with Dr. Williams and Dr. Saer.  This appears to
have taken very well.  I am always impressed with Dr. Saer’s
work.

He continues to have pain and some degenerative disease with
mild stenosis at L4-L5.  I think he fits the category of
failed back syndrome.  I am relatively sure his fusion is
intact.   His stenosis is not significant enough for me to
offer a decompression.  I discussed a spinal cord stimulator
versus a pain pump.  This would require evaluation by a pain
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doctor. 

I will order a CT scan of his lumbar spine to further evaluate
the L4-L5 level.  He will return after the MRI.

Thank you for the consult.

     Dr. Burnett continued to treat the claimant due to failed back

surgery and left radiculopathy.  He opined that the claimant was 

totally disabled.

     The claimant underwent evaluation for physical therapy on 

March 3, 2010:

REFERRAL DATE: 03/03/2012 REHAB POTENTIAL: Fair.
PREVIOUS P.T.: The patient gives a long history of therapy
interventions.
 PHYSICAL THERAPY EVALUATION AND SUGGESTED TREATMENT PLAN

S: HISTORY/COMPLAINTS: This is a 52-year-old male with
diagnosis of chronic low back pain.  The patient states
that he injured his back at work on 05/12/1994. He has
undergone surgery in 1994-1995 for lumbar laminectomy.
Another laminectomy and fusion of the L5-S1 was performed
in 1996.  He states all these interventions have failed.
He presents to the clinic now with a prescription to
instruct in use of a TENS unit.  As stated above, he has
had multiple therapy interventions with no success.  The
patient is currently rating his pain at 7/10.  He reports
pain in his low back and, at times, into his left leg
down to his calf.  He describes the pain as spasms and
stabbing.  He states that pain pills are the only things
that take the edge off of his pain.  He states that he
has tried setting up the TENS unit on his own but does
not think he is doing it right.

DATE OF ONSET: 03/03/10 per physician office visit.

O: MENTAL STATUS/COMMUNICATION: The patient is alert and
oriented x3 with appropriate communication.

SKIN/SENSATION: These areas were not tested as the     
     patient is here for TENS setup and not a back 

          evaluation.   
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R.O.M./STRENGTH/TONE/REFLEXES: This is also deferred
secondary to above reason.

    
GAIT: Patient has a slowed pace with hesitation of gait
initiated after standing.

BED MOBILITY/TRANSFERS: Patient is independent to
modified  independent with transitional movements.

POSTURE: Patient has slight forward flexion at the hips.

TODAY’S TREATMENT: Patient received instruction in TENS
setup and various electrode placements. Patient was given
handouts showing the different patterns that he can use
for his pain.

A: PRECAUTIONS: None given.

PROBLEM LIST: Chronic low back pain.

ASSESSMENT: This is a 52-year-old male with above-stated
diagnosis of chronic low back pian.  He is here for
instruction in his TENS setup and electrode placement.

GOALS AND ESTABLISHED DATE ATTAINED: 1.  Patient to be
independent in TENS use in 1 week.

P: TREATMENT PROGRAM: No followup visits are scheduled at
this time.  Patient felt that he understood the use and
placement of the electrodes. Patient’s chart will be kept
open for 1-2 weeks to see if he has any troubles,
questions, or difficulties.  If not, patient will be
discharged.

FREQUENCY: N/A. DURATION: N/A.

     On March 3, 2010, the claimant received instructions for a 

Tens Unit Treatment.              

     Another MRI of the claimant’s lumbar spine was performed on 

January 3, 2011, with the following impression:

1.  Evidence of extensive prior surgery with metal artifacts
in the lower lumbar spine, the surgery has been at the L5 and
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S1 levels.
2.  Degenerative endplate change inferiorly at L3, superiorly
at L4 associated with abnormal posterior disc broad-based
protrusion again noted.  This causes a moderate central and
foraminal stenosis, right more than left.
3.  A similar abnormal disc bulge at L4-L5 is noted, and I do
not think there is significant change from the old study of 2
years and 3 months ago.
4.  One of the sequences shows increased signal at L5 and S1
which is artifactual.  There are no enhancing lesions, there
is no evidence of osteomyelitis.

     On March 24, 2011, the claimant underwent lower extremity EMG

study with the following results:

Summary of Findings:
Nerve conduction values are WNLs.

There is marked mixed spontaneous activity and CRDs in the
sacral paraspinals, bilaterally.  AJI other musculature is
unremarkable with normal motor unit morphology and
recruitment.

Conclusions:
Findings are consistent with:
1) Radiculopathic processes with marks axon loss, chronic as
well as acute.  No specific nerve root level s isolated with
the lack of correlating findings in the extremity, but axon
loss is in bilateral upper sacral paraspinals.  

2) Unremarkable for other distal focal nerve lesions or
polyneuropathic processes.

     The claimant underwent vocational evaluation by Sarah Moore 

on August 15, 2012:

Reason for Referral: James Nichols is a fifty-four-year-old
male who has reported progressive back pain since a work-
related incident on May 12, 1994.  He was referred for a
vocational assessment by attorney Frederick Spencer.  Data for
the initial assessment was obtained through review of the
records listed below and an interview with Mr. Nichols on May
6, 2011.

                               * * *
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Injury/Treatment History: Mr. Nichols reports that he was
injured in a work-related incident while working for Micro
Plastics in Flippin, Arkansas.  He indicates that the onset of
his back pain occurred while he was emptying a bin of scrap
into a larger bin and that the pain continued to worsen and
radiated down his left leg. 

Records that are available, beginning with treatment by Dr.
Richard Burnett in 2000, reflect treatment for back pain and
left leg radiculopathy and depression resulting from an injury
on May 12, 1994.  Mr. Nichols was referred for a neurosurgical
opinion and subsequently underwent the following lower back
surgical procedures:

C Laminectomy on 08/03/94
C Laminectomy on 10/30/95
C Laminectomy and fusion on 08/05/96

Mr. Nichols remained in treatment with Dr. Richard Burnett for
pain management with trials of multiple medications and a TENS
unit. Epidural steroid injections were reportedly ineffective.
He was referred to Dr. Gregory Bailey who felts that Mr.
Nichols was not a candidate for further surgery and prescribed
additional pain medication and recommended swimming for
exercise.

Mr. Nichols was seen by Dr. Jason Tullis on October 28, 2008
for a second opinion.  At the time, Dr. Tullis noted that Mr.
Nichols continued to have pain and some degenerative disease
with mild stenosis at L4-L5.  He felt that he fit the category
of failed back syndrome and did not believe the stenosis was
significant enough for decompression surgery.  Dr. Tullis
suggested evaluation for a spinal cord stimulator or pain
pump.

More recent records from Dr. Burnett reflect that Mr. Nichols
remains in treatment for pain management with the following
medications:

C Percocet - 5/325 mg. 4 times a day.
C Lorazapam - 2mg. 2 times a day
C Oxycontin - 60 mg. 2 times a day 

Pre-injury Medical History: Mr. Nichols reported that he was
in good health at the onset of his back and had suffered no
serious illness or injuries.

Current Status: Mr. Nichols continues to have severe pain in
his lower back and painful muscle spasms in his lower
extremities.  He also reports significant difficulty with
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sleep disruption, fatigue, and limitations in daily
activities.  His medication improves his pain level but his
pain becomes severe again and he has to lie down for 1-2 hours
before he can take the next dose.  He reports that he sleeps
no more than 2 hours at one time and is awakened by pain 2-3
times each night.

Mr. Nichols reports that he cooks simple meals in the oven
once or twice a week hen eats leftovers or foods that are
prepared quickly the rest of the time.  He performs simple
household tasks for short period of time, taking frequent
breaks.  He occasionally uses a riding lawn mower for short
periods of time but reports that it “wipes him out”. [sic] His
sons assist with heavy chores as well as household and yard
maintenance.

Social/Educational History: Mr. Nichols is married and lives
with his wife who has been disabled with multiple sclerosis
since 1997.  He stated that his disability prevents him from
helping his wife as much as he would like.  They have two sons
that live nearby who assist them as needed.  Mr. Nichols
graduated from high school in 1976 and served in the U.S. Navy
for four years, receiving an honorable discharge.  He stated
that he developed some computer skills in the Navy but he has
not maintained or updated those skills.  He received no
further education or training.

Mr. Nichols reported that he previously enjoyed outdoor
activities such as camping, fishing, and target shooting.  He
also enjoyed working on cars during his free time. He is no
longer able to participate in these activities due to pain and
spends most of his time indoors watching television or movies.

Residual Functional Capacity: No residual functional capacity
assessments were received from medical care providers although
Dr. Richard Burnett indicates in medical records that Mr.
Nichols is disabled.  Mr. Nichols self-report includes the
following vocational limitations

C Severe pain affecting attention and concentration
C Fatigue resulting from disrupted sleep due to pain
C Severe back and leg pain reducing his ability to

perform daily activities and leisure activities
C Inability to stand for over a few minutes at the

time
C Only able to walk short distances
C Inability to sit for over one hour without having

to move around or lie down
C Requires 1-2 hour periods of laying down 3-4 times
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a day to reduce pain
C Can only lift light items in household

Vocational History: Past relevant work is generally defined as
the work individual performed within the last fifteen years
and which lasted long enough for the individual to learn the
work.  Mr. Nichol’s past relevant work is outlined below.

Employer: Microplastics.  Flippin, Arkansas

Job Title: Tool Maker
Dates of Employment: 1994-2004 approximately

DOT# 601.281-026 DOT Title: Tool Maker, Bench

Duties: Lays out, fits, and assembles parts to make and repair
cutting tools, jigs, fixtures, gauges, or machinists’
handtools, analyzing specifications according to knowledge of
tool designs, shop mathematics, machining, and layout and
assembly procedures: Studies blueprint to determine machining
to be done and plans layout and assembly.  Measures, marks,
and scribes metal stock to lay out for machining by other
workers [LAY-OUT WORKER (machine shop) 600.281-018].  Operates
drill press to drill and tap holes in parts [DRILL-PRESS SET-
UP OPERATOR, SINGLE SPINDLE (machine shop) 606.682-018].
Smooths and scrapes part to fit, using handtools such as files
and scrapers. Positions and secures parts on surface plate
with devices such as V-blocks, vises, and angle plates.
Assembles parts into product, using tools such as wrenches,
hammers, and tweezers, and verifies dimensions and alignments,
using measuring instruments such as micrometers, height
gauges, and gauge blocks. May set up and operate surface
grinder [GRINDER OPERATOR, SURFACE, TOOL (machine shop)
603.280-014] to grind surface of parts.  May test assembled
mechanism.  May be designated according to specialized
function as Tool Repairer, Bench (machine shop); or according
to product made as Gauge Maker (machine shop); Jig-And-Fixture
Maker (machine shop).

Skilled Occupation (SVP 7)

Medium Exertion Level

Physical requirements include the ability to:
S Stand and/or walk 6 or more hours per day
S Exert 20-50 pounds of force occasionally, 10-25

pounds of force frequently, and/or up to 10 pounds
of force constantly to move objects.
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S Frequently reach, handle and finger objects
S Occasionally climb stoop, kneel and crouch

Vocational Analysis: Mr. Nichols returned to work at
Microplastics after recovering from surgery on three
occasions.  However; as his pain progressively worsened, he
became unable to work productively in a competitive employment
environment.  He left this job in 2004 and has not been able
to return to work in any capacity.  Based upon his self-
described limitations and the notation of disabled by his
treating physician, he is unable to return to his former
employment.  He requires frequent breaks to lie down even when
performing limited household activities to manage his pain and
fatigue.  Additionally, the distractions of pain and fatigue
cause limitations in attention and concentration when
performing tasks.

I do not believe Mr. Nichols could sustain competitive
employment due to the need for frequent unscheduled breaks to
manage his pain and excessive absences from work when his pain
is severe.  His needs would exceed employer tolerances in a
competitive work environment.  Based upon his limitations, I
do not believe further education or training would enhance his
employability significantly.

Conclusions: It is my opinion that Mr. Nichols is unable to
obtain and/or sustain competitive employment based on the
limitations and factors discussed above.  This opinion is
stated within a reasonable degree of vocational rehabilitation
certainty based on information available to date.

     The claimant continued to treat with Dr. Burnett due to 

probable spinal stenosis and failed back surgery x 4.  On November

25, 2013, Dr. Burnett continued to opine that the claimant is

totally disabled.  On that same date, he ordered an MRI claimant’s

lumbar spine.  

     An MRI of the lumbar spine was performed on December 16, 2013,

with the following impression:

1. Central canal stenosis at the L3-L4 and L4-L5 levels.
           The patient has undergone an L5-S1 fusion, and there are
          rather pronounced inflammatory changes at the L3-L4 
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          level consistent with early modic changes.

2.   There is disk disease and bony spurring and ligamentous
     hypertrophy at L3-L4 and L4-L5 levels causing central  
     canal stenosis.

3.   No enhancing lesions are noted.

                           ADJUDICATION 

A.  Constitutional Issues/Motion to Recuse

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges. 

     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has soundly

rejected identical arguments that the Arkansas Workers’

Compensation Act is unconstitutional.  See Sykes v. King Ready Mix,

Inc., 2011 Ark. App. 271, ___ S.W. 3d ___(2011); Rippe v. Delbert

Hooten Logging, 100 Ark. 227, 266 S.W. 3d 217 (2007); Murphy v.

Forsgren, 99 Ark. App 223, 258 S.W. 3d 794 (2007);  Long v. Wal-

Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B.  Average Weekly Wage
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     Ark. Code Ann. § 11-9-518 states:

    (a)(1) Compensation shall be computed on the average
     weekly wage earned by the employee under the contract of
     hire in force at the time of the accident, and in no
     case shall be computed on less than a full-time work
     week in the employment.

     (2) Where the injured employee was working on a piece
     basis, the average weekly wage shall be determined by
     dividing the earnings of the employee by the number of
     hours required to earn the wages during the period, not
     to exceed fifty-two (52) weeks preceding the week in
     which the accident occurred, and by multiplying this
     hourly wage by the number of hours in a full-time work
     week in the employment.

     (b) Overtime earnings are to be added to the regular
     weekly wages and shall be computed by dividing the
     overtime earnings by the number of weeks worked by the
     employee in the same employment under the contract of
     hire in force at the time of the accident, not to exceed
     a period of fifty-two (52) weeks preceding the accident.

     (c) If, because of exceptional circumstances, the
     average weekly wage can not be fairly and justly
     determined by the above formulas, the Commission may
     determine the average weekly wage by a method that is
     just and fair to all parties concerned.

     The claimant testified that at the time of his compensable

injury, his hourly rate of pay was $17.50, and he worked 40 hours

a weeks.  The claimant denied having worked any overtime hours

during this period of time.  No testimony to the contrary has been

presented.  Under these circumstances, I find that at the time of

the claimant’s compensable injury, he was under a contract of hire

for 40 hours a week.  Therefore, the contract of hire controls.
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     Based on the foregoing, I find that the claimant’s regular

weekly wage was $700, which entitles him to the maximum

compensation rates for a 1994 injury.  Hence, the claimant’s weekly

temporary total disability rate is $267, and his weekly temporary

partial disability rate is $200.  

C.  Healing Period

    Here, the claimant and respondent no. 2 contend that the

claimant reached the end of his healing period for his compensable

back injury on May 11, 2004.  Respondents no. 1 contended the

claimant reached the end of healing period on January 23, 2003, the

date that Dr. Burnett assessed the claimant with a 25% permanent

impairment to the body as a whole.      

     “Healing period” means that period for healing of an injury

resulting from an accident.  Ark. Code Ann. §11-9-102(12) (Repl.

2002).   If the underlying condition causing the disability has

become more stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

     In the present matter, the claimant sustained a compensable

injury to his lower back in 1994, for which he has undergone three

lower back surgical procedures.  Two of these procedures were

laminectomies, and performed by Dr. Ron Williams, on August 3, 1994
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and, on October 30, 1995.  It appears that on August 5, 1996, the

claimant underwent a laminectomy and fusion, which was done in

conjunction with Dr. Williams and Dr. Saer.  Since these surgical

procedures, the claimant has remained under the conservative care

of Dr. Richard Burnett due to “failed back syndrome.”   

     On January 23, 2003, Dr. Burnett assessed the claimant with a

25% whole body impairment rating.  Subsequently, the claimant has

remained symptomatic, but stable, and nothing further in the way of

treatment will improve his back condition. However, it is well

established under workers’ compensation law that persistent pain

does not suffice in itself to extend the healing period.

Nonetheless, permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical loss remaining

after the healing period has been reached. Johnson v. General

Dynamics,46 Ark. App. 188, 878 S.W. 2d 411 (1994), citing Ouachita

Marine v. Morrison, 246 Ark. 882, 440 S. W. 2d 216 (1969).     

     Therefore, based on Dr. Burnett’s assessment of a permanent

anatomical impairment, and due to the above mentioned reasons, I

find that the preponderance of the evidence indicates that the

claimant reached the end of his healing period for his compensable

back injury, no later than January 23, 2003. 

D.  Anatomical Impairment Rating
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     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment. Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any determination

of the existence or extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann. §

11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule 099.34,

the Commission has adopted the Guides to the Evaluation of

Permanent Impairment (4th ed. 1993), to be used to assess

anatomical impairment.   Permanent benefits shall be awarded only

upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     The claimant contends that he is entitled to a 25% permanent

impairment rating as assigned by Dr. Burnett, on January 23, 2003.

     Here, the parties stipulated that the claimant sustained 

a compensable back injury lower back injury, on May 12, 1994.  It

appears that the claimant has undergone three surgical procedures,
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as previously noted. 

     On January 23, 2003, Dr. Burnett assessed the claimant with a

25% impairment rating to the body as a whole. The parties

stipulated that the claimant sustained an 18% impairment rating for

his lower back injury.    

    Nonetheless, here, Dr. Burnett has summarily assigned the

claimant a 25% permanent anatomical impairment without any

explanation as to how he arrived at this rating.  In fact, Dr.   

Burnett does not even specify which edition of the Guides he used

for determining this rating.  Therefore, under these circumstances,

I find that minimal evidentiary weight should be placed on Dr.

Burnett’s assessment of a 25% impairment rating.    

    Based on my review of the Guides, I find that the proper

assessment of the permanent anatomical impairment rating in the

instant case is found in the 4th edition of the Guides at page

3/113, Table 75.  However, I am unable to find that the claimant

proved his entitlement to any additional impairment in excess of

the 18% whole body permanent impairment, which has already been

accepted by respondents no. 1. 

E.  Permanent and Total Disability/Wage-loss Disability

     The claimant contends that he has been rendered permanently 

and totally disabled as a result of his compensable back injury of
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May 12, 1994, or in the alternative, he has sustained wage-loss

disability, over and above the previously accepted 18% impairment

rating.  

     Ark. Code Ann. § 11-9-519(e)provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational

     disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wages in
the same or other employment.

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

     In the case at bar, the claimant is middle-aged, age 56, with

a high school education.   He served four years in the Navy, and

received a honorable discharge.  While in the Navy, the claimant
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acquired some computers skills, but maintains he has not updated

those skills.  However, the record before me does demonstrate that

the claimant is an intelligent man.  In fact, the claimant is a

self-taught toolmaker.  This work required that the claimant

possess some computer and mathematics skills.  The majority of his

primary work has been in this industry.  The claimant became

employed with Micro Plastics in 1994.  He worked as a toolmaker.

His job duties included, but was not limited to fitting and

assembling parts to make and repair cutting tools, jigs, fixtures,

gauges, and machinists’ handtools, and he studied blueprints to

determine machining to be done and planned layout and assembly.  

     The parties stipulated that the claimant sustained a 

compensable lower back injury on May 12, 1994.  The claimant’s

injury occurred as he was dumping steel into a bin.  Following his

compensable incident, the claimant underwent three lumbar surgical

procedures.  Specifically, the claimant underwent two laminectomy

surgeries, by Dr. Williams.  Ultimately, on August 5, 1996, the

claimant underwent a laminectomy and fusion surgery by Drs.

Williams and Saer. The claimant has continued under the

conservative care of Dr. Burnett since his surgeries due to “failed

back syndrome.” Specifically, the claimant has had extensive

physical therapy treatment and he continues on a pain medication

regimen.   He takes Oxycontin, Lorazepam and Percocet(breakthrough
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pain), for his back-related symptoms.          

     Following his surgeries, the claimant returned to work for 

the respondent-employer, and worked there until October 4, 2002. 

His testimony demonstrates that he quit working because his back

condition and related symptoms progressively worsened.  The

claimant maintains that he is unable to return to the workforce.

The claimant testified that he takes a nap almost every day.  The

claimant and his wife both testified that the claimant has

difficulty sleeping.  The parties stipulated that if Joel Nichols

had been called as a witness, he would corroborate his parents’

testimony.  The claimant testified that he is active only an hour

a day.  However, the claimant is able to mow the lawn, perform some

household tasks, and prepare simple meals for his wife.  The

claimant testified that on “good days,” he is able to walk his dog.

     Since leaving his employment with the respondent-employer, the

claimant has not looked for any other form of work.  Hence, the

claimant’s lack of interest in re-entering the workforce is an

impediment to a full assessment of his lack of wage-earning

ability.  Nonetheless, the claimant draws $1,911 per month, in

Social Security Disability benefits.

    Based on the evidence before me, I find that the claimant has

failed to prove by a preponderance of the evidence that he has been

rendered permanently and totally disabled as a result of his

compensable back injury.  While I realize that Dr. Burnett has
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opined the claimant is “totally disabled,” little weight has been

attached to this opinion, in light of the fact that the claimant is

very intelligent, and possesses transferrable and marketable skills

that do not involve activities that are physical in nature, and

because the record is devoid of any physical limitations being

placed on the claimant by his treating surgeons, or a functional

capacity evaluation assessing his physical limitations.

Additionally, minimal weight has also been placed on the vocational

assessment rendered by Ms. Moore, wherein she concluded that the

claimant is unable to sustain competitive employment, because her

opinion was based primarily on the claimant self-reported

vocational limitations.   

     Nonetheless, I do find that the claimant proved his 

entitlement to wage-loss disability.  Having taken into account,

the claimant’s anatomical impairment of 18%, his age (56), 12th

grade education, primary work experience as a toolmaker,  lack of

interest in returning to the workforce, and other matters

reasonably expected to affect his future earning capacity, I find

that the claimant sustained wage-loss disability, in the amount of

32%, over and above his 18% anatomical impairment rating.  

F.  Attorney’s Fee

    Here, the parties stipulated that respondents no. 1 have

controverted this claim for additional benefits in its entirety.

As such, I therefore find that the claimant’s attorney is entitled
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to a controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-

715, on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
         existed on the date of injury, which was May 12, 1994.

3.  I hereby accept the aforementioned stipulations.

4.  The claimant’s Motion to Recuse is denied.  I find that 
     the Arkansas Workers’ Compensation Act is constitutional.

5.  I find that the claimant is entitled to the maximum     
    compensation rates for 1994 injury.

6.  The claimant reached the end of his healing period/maximum
    medical improvement for his compensable back injury on

         January 23, 2003.  

7.  The claimant failed to prove his entitlement to an award
     or any additional permanent physical impairment, over the

         previously accepted 18% impairment rating.

8.  The claimant proved that he sustained wage-loss 
         disability in the amount of 32% over and above his
         18% permanent anatomical impairment.  

9.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

                                         AWARD

     Respondents no. 1 are directed to pay benefits in accordance
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with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

Administrative Law Judge

CB/as 
    

    


