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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on June 20, 2014, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE JOHN TALBOT, Attorney at Law, Pine Bluff,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On May 5, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Sharon Neal, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  The parties stipulated that the prior rulings of the

Commission in this claim are res judicata.  The record generated as a result of the May 3, 2013,

hearing, which included the April 24, 2013, deposition of Dr. Schnapp, is incorporated by
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reference in the present record.  

The Systemedic Vocational reports of Ms. Heather Taylor were admitted in evidence by

the claimant over the objection of the respondents. The respondents were provided an

opportunity to obtain the deposition of Ms. Heather Taylor subsequent to the hearing.  In

correspondence of June 27, 2014,  respondents elected to forego the deposition.

DISCUSSION

Sharon May Neal, with a date of birth of February 10, 1952, completed the 12th grade.  

The claimant offered that she has issues with reading, noting that when she was young she had a

hard time learning how to read.

Regarding the events of September 14, 1999, which serves as the basis of her

compensable injury, and the present claim for permanent partial disability benefits, the testimony

of the claimant reflects:

     I was picking up a load of lumber, and I was on top of the
lumber draping my traps down, and when I came down, I don’t
know, I guess I slipped, I don’t know, but I fell off the lumber. 

     On the ground, yes.  It was twelve feet, if I’m not mistaken. (T.
14).

The claimant worked as a truck driver a total of eight (8) years.  

In addition to working as a truck driver, the claimant has also worked in the retail sales

business:

     When I lived in Southern California I worked for a home
improvement center, and out here I worked for WalMart. (T. 14).

 The claimant elaborated on her employment positions in retail sales, as well as the physical

demands of the same:
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     Well, when I was a department manager, a lot of paperwork. 
But that was before they had computers and stuff.  And that’s the
home improvement center I’m talking about.  I did a lot of lifting,
ordering, sales. (T. 15).

The clamant estimated that she spent eight (8) hours a day on her feet while working in retail

sales. 

The claimant returned to the employment of respondent-employer following her

September 14, 1999, compensable back injury.  The testimony of the claimant reflects that she

last worked for respondent-employer in May 2000, when her employment was terminated by

same, explaining:

     Well, it was in May.  They fired me when they found out I had
to go back to the doctor. (T. 16).

As to the duration of her unemployment after May 2000, the testimony of the claimant reflects:

     I was off work until we could figure out on the blocks, you
know, because that was the only window of opportunity that I had
to work.
     With DOT laws I could not work taking prescription
medications, so I had to have the blocks to do that.  So I went back
to work February the 16th of 2001 with a company called Equity.
(T. 16-17).

The claimant explained that she continued to work for Equity until November 2001, when

respondent-carrier denied the blocks she was receiving in connection with the treatment of her

compensable back injury.  The claimant continued:

     After that I got my, I finally got it arranged to where I could
have my blocks again, and actually Equity hired me back. 

     February.  I don’t remember the exact date.  That coming up
here, was that 2002?  And I worked until I go the job running the
auto freight with BLT.  It was a hike in wages for me. 
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*          *          *

     February, March, April, May, June, July, October.  It must have
been November, okay, of 2002, November or December,
somewhere in that area. (T. 17). 

The testimony of the claimant reflects that she worked continuously for Big Lake Transportation

(BLT) from November 2002, until February 14, 2004.  

On or about July 10, 2000, the claimant commenced treatment with Dr. Schnapp, a

Memphis pain management specialist, in connection with her compensable injury.  The claimant

discussed the nature of the afore treatment:

     Well, the first visit was just to get, you know, talking like we
are right now - - what happened, you know, and what he was going
to do and stuff like that.  Naturally it would be next time I would
come in that he would give me the blocks, because he had to get
the authorization from the insurance company. (T. 19).

The claimant’s testimony reflects that at the time of her treatment with Dr. Schnapp she

experienced symptoms of pain in her low back, left side, and left leg.  The medical records reflect

a diagnosis of a fracture in the claimant’s tail bone (coccyx).  The claimant maintains that she

was “perfectly healthy” before the September 14, 1999, compensable accident. 

The claimant explained that in her treatment with Dr. Schnapp she received an injection

in her low back on the left side.  Regarding the impact of the afore injection on her symptoms,

the claimant testified:

     Well, it would be - - you wouldn’t be completely out of pain,
but it would relieve it so much that you could actually go back to
work and function with the blocks.  But you could also feel them
disappearing in a course of a short period of time, within about five
or six weeks. (T. 19-20).

The claimant discussed the duration of her treatments with the blocks by Dr Schnapps
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subsequent to July 10, 2000:

     Well, they denied them periodically.  That’s why I wound up
losing my jobs, because - - Well, I didn’t really lose my job I quit,
because I didn’t want to lose my job, because they have what they
called a gap report.  And a truck driver does not want to get
nothing bad on their gap reports.  That way they could always get a
job, which I could always get a job, I could always go back to my
other previous employer. (T. 20).

In elaborating on the “gap reports” the claimant offered:

     Well, a failure to deliver the loads on time or failure to pick
them up on time, because I would get to where I’d have to go back
to the bunk and lay down because my back would hurt so bad on
my left side. (T. 20).

The claimant testified regarding the very last block she received from Dr. Schnapp:

     I think it was in - - somewhere around June-July of 2003,
because – I’m not really sure today, but somewhere around
September or October I called his office to get, so they could get an
authorization to bring me in for another set of blocks so I could
continue to work.  But they denied the blocks, and that’s when
they, you know, made a court arrangement for April the 30th. (T.
20-21). 

The claimant testified regarding the circumstances surrounding her inability to further

work after February 14, 2004:

     We slip-seated, which means you didn’t have a permanent
truck, okay?  All the other jobs I had you had a permanent truck
you drove, but at BLT we slip-seated, and that means when you
went to work you had to put all your stuff in there, and when you
came back in to the terminal you took all your stuff out so another
driver could put his stuff in.
     And when I left, probably about ten days prior to that when I
left out on the road I had a hard time getting my stuff up into the
truck.  When I came back I even had a harder time getting it out. 
And I was late that day coming into the terminal, so they weren’t
very happy about that, because it makes the next driver late for his
load.  It was JTI freight, which is time sensitive freight. (T. 21-22).
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As to the hard time getting in or out of the truck, the claimant elaborated:

     My low back and left leg.  And an eighteen-wheeler clutch is a
lot stiffer than what a car is, you know, and I had a hard time
pushing in the clutch even, and so I knew I needed to do
something, you know. (T. 22).

The claimant testified that her symptoms got worse between 1999 and 2004.  The

testimony of the claimant reflects that with the exception of the time she went to California to see

her daughter and her grandchildren, she has continued to treat with Dr. Schnapp from that last

time she worked in 2004 until the present.  She testified that since 2004 her pain has been

managed with pain medications and patches prescribed by her treating physician.  In identifying

her prescription pain medications, the claimant testified:

     Okay.  I take a Lidoderm patch three times a day, I take a Flexor
patch twice a day.  Every other day I take a Duragesic patch, and
then I have three times a day hydros, which is Lorcet.  I take
Clonazepam at night, and I forget the name of the other
prescription that started with a “p”.  It’s in the records.  That goes
with the Clonazepam.  Lyrica, I take three times a day; Topamax, I
have two different ones, fifty milligram and a hundred milligram: a
hundred milligram once a day, the fifty is twice a day. 

     Yes.  He’s changed it around just a little bit here and there cause
he wanted to keep me off of the heavy stuff as long as I could be
kept off of it.  That was the idea of the patches and stuff like that.
(T. 23).

The claimant has not had an injection since 2003.  The claimant explained that she is unable to

drive a truck while taking the above medicines:

     No, it’s against DOT regulations.  They have strict rules about
taking, even if its prescription drugs you cannot take it, and I
understand why. (T. 23).

The clamant applied and was approved for Social Security Disability benefit in 2007,
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when she was fifty-five (55) years of age.  The claimant has not applied for other employment

positions since February 14, 2004, explaining:

     I don’t think I could stand up for eight hours a day.  But I did
take the initiative one time and went to the Department of
Rehabilitation, and I think that was 2003, if I’m not mistaken, to
see if they could do something for me to get me back to work,
because I wanted to work. (T. 24).

The claimant asserts that she enjoyed her job as a truck driver, offering:

     Oh, I loved it.  I raised my children - - I have five children.  I
raised them, supported them, and once my baby grew up it was my
time, and that’s what I chose to do, so I could - - it was kind of like
a vacation. (T. 24-25).

The claimant is divorced and lives alone, save for a small dog.

In describing the symptoms that she presently experiences, the testimony of the claimant

reflects:

     Low back pain, my left side hurts, my left leg.  Some symptoms
are not all the time.  Some symptoms, like I get – my toes feels like
a toothache, they just throb at times.  And I have the fibromyalgia
in my neck, it hurts, my shoulders.  So that’s the idea of the Lyrica.
(T. 25).

The claimant maintains that her low back symptoms prevent her from prolonged sitting, more

than thirty (30) minutes to an hour.  As far as the duration of her ability to stand comfortably, the

claimant testified:

     Oh, ten, fifteen minutes.  And I have an issue with that.  I have a
scar right here where I broke my wrist, and I used to do that even
when I was driving the truck after, you know, the fall, I can be
standing there talking to you and all of a sudden be collapsed on
the ground, but this time I actually broke my hand. 

     I don’t know.  I imagine it’s from the injury, I don’t know, you
know, I just collapse. (T. 26).
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The claimant continued, regarding her ability to perform activities comfortably:

     Well, we walked from you office to here.  I was okay with that,
and I’ll be able to walk back, but not much.  Even when I go into
WalMart I have a hard time.  I very seldom go to WalMart, I go to
the smaller grocery stores, because of that issue. 

     Lift? a mop.  Matter of fact, I have my son to come over.  When
I have to have my furniture moved to clean up underneath it, he
will do the moving and stuff of the furniture. (T. 26).

The testimony of the claimant reflects that she is able to bend or stoop to a point, but not very

much due to the pain, and thereafter she is down for a couple of days.  

The claimant confirmed that she is able to drive a car, however, maintains that the same is

limited in terms of distances.  Specifically, the claimant noted that while she can drive from

Marmaduke to Jonesboro, she is unable to drive from Marmaduke to Memphis, a distance of

approximately 130 miles.  In distinguishing the trips, the claimant offered:

     Well, it’s the sitting time, number one, and it’s not really
driving there, it’s coming home after sitting there in the doctor’s
office.  I couldn’t make it, I just couldn’t.
     Matter of fact, my daughter had gotten married in Memphis at
Mud Island.  I couldn’t even go to her wedding because of this
problem. (T. 27).

The medical record of the claimant reflects that she last saw Dr. Schnapp as recently as

May 21, 2014.  The claimant testified that she has consistently seen Dr. Schnapp since 2000,

except for the two (2) years she was in California. 

The testimony of the claimant reflects that she also saw a representative of Systematic,

Ms. Heather Taylor.  The testimony of the claimant reflects, regarding the visit with Ms. Taylor:

     Well, it was only one visit at the library there in Paragould, and
she asked me general questions like my education and how I was
feeling.  And they gave me some test to take, which - - (T. 28).
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The claimant testified that she did the best that she could on the tests, and that she provided

accurate and true information to Ms. Taylor during the meeting.  As to the nature of the testing

that was provided by Ms Taylor during the meeting, the claimant testified:

     Read, word problems, math, and read something and describe
what you think you read, you know. (T. 29).

The claimant testified that there is not a job that she has been trained to do in the past that

she is physically capable of performing today.  The claimant receives $1061.00, monthly in

Social Security Disability benefits, less $184.00, for insurance.

The claimant was questioned regarding her physical ability to work on a part-time job in

her current condition:

     Well, I would love to.  Yeah, that would be nice, but I don’t
know if I could handle it, because when I do my housework I think
my gosh, you know, how things have changed. 

     I have to do my – even the floors, room by room, and I take a
break.  When I say “a break,” not sit down on the couch, I lay
down on my bed.  I’ve got to get horizontal, flat.  And I’ll stay in
there for, take a hydro or something, stay in there for maybe thirty
minutes to an hour, and if I can I’ll go back to it.  If I can’t, well, it
just has to wait for another day. (T. 30).

The claimant testified regarding the side effects of the prescription medications she takes in the

treatment of her compensable injury:

     I get drowsy.  That’s why I don’t like to drive very much.  Like
this morning I did not take the hydro, I put the Duragesic patch on,
because it’s just like the hydro but it’s in a patch, you know,
because I was afraid I would not make it back to Marmaduke from
here without having to lay down and go to sleep. (T. 30-31).

The claimant explained the consequences of foregoing the taking of her prescription medications:

     Well, there’s a world of difference.  Even though, even with the
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medication you can still feel it, but you’re not in excruciating pain. 
So that’s the difference. (T. 31).

The claimant explained that the only other doctor she has seen for her low back condition

since July 2000, was Dr. Lee in California.  The claimant offered that she has other issues that

come with age, to include high blood pressure and triglyceride problems.  

As far as her ability to perform any type of retail in her present physical condition, the

claimant testified:

     No, there’s too much bending, stooping, turning, twisting.  I
would not be able to handle it.
     And I’m not trying to make up excuses cause I really tried to
work when this all happened.  That’s why I worked that three
years, I tried.  I made an effort.  I did not want to stop working. (T.
31-32).

During cross-examination, the claimant confirmed that she has never undergone surgery

in the treatment of the September 14, 1999, compensable injuries.  The claimant confirmed that

when she worked in retail she was a department manager:

     Yes.  We used to - - How I would do it, when I learned to do
what I had to do, I would do cheat slips, and that’s what they called
them.  When they showed you how to do something, you just wrote
it down and then when you do something repetitiously over and
over you just learned how to do it. 

     Yes, I was.  This was back in California when I worked for a
home improvement store. (T. 32-33).

The claimant acknowledged that she worked in retail sales for at least as long as she worked in

the trucking industry.  

The claimant confirmed that there are sedentary-type jobs in the trucking industry, such as

dispatchers, adding:
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     Yes.  And I do not know how to work a computer.  I’m more
than willing to go to school to learn how to work one, but I do not
have a computer; I am computer illiterate. (T. 33).

The testimony of the claimant reflects, regarding her efforts to go to school or obtain training

since her September 14, 1999, compensable injuries:

     That’s why I went to the Department of Rehabilitation back in, I
think it was 2003, over here by the bypass, and they gave me tests,
too, which they told me - - (T. 33). 

The claimant confirmed that following her September 14, 1999, accident she was

completely off work for three (3) months thereafter.  The claimant returned to work for

respondent-employer until May 2000.  The claimant concedes that the injuries she suffered in the

September 14, 1999, accident did not prevent her from passing the DOT physical, adding:

     No, because I didn’t have high blood pressure or anything at
that point. (T. 34).

Following her return to work after the September 14, 1999, accident, the claimant worked

for a number of trucking companies; respondent-employer, Equity, BLT, T&I, and Utley. 

Regarding her rate of pay in her subsequent employments, with the exception of Utley, the

claimant earned comparable wages as with respondent-employer.  The claimant’s testimony

reflects, regarding the afore:

     Roughly the same pay, yeah, yeah.  The only thing with BLT or
T&I, whatever way you want to call it, I was home a lot more. 
Instead of being out for six, eight, ten weeks, I was home every ten
days and making the same amount of money. (T. 35).

The claimant acknowledged that all of her work in the trucking industry lasted until February

2004.  The claimant added that she was able to continue work in the trucking following her

September 1999, injury so long as she was able to get the blocks in treatment of her injury.  
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The claimant concedes that following the April 2004, hearing before the Commission she

received a ruling in May 2004, authorizing her to continue receiving the blocks.  The claimant

also received a ruling in July 2013, following another hearing before the Commission that she

continued to be entitled to blocks.  The testimony of the claimant reflects, regarding access to and

benefits of the blocks:

     Okay, I haven’t had any blocks since ‘03, so as far as now, this
time and place, I don’t know if they would be effective cause I
haven’t had them for a long time. 

     They probably would be, you know.  I don’t know for sure,
that’s the problem.

     No, but it’s not just me, it’s the doctor, you know, too, you
know.  I’ve been on medication since 2004 instead of taking the
blocks. (T. 36).

The claimant acknowledged that she has not gotten a block since receiving the two (2) favorable

rulings from the Commission, nor has she returned to work:

     No, I have not been back to work and I have not gotten a block. 
But the blocks, the doctor has to authorize the blocks to be taken,
or given. (T. 36-37).

The claimant concedes that she has not submitted an application for employment since

she stopped working in February 2004.  The claimant testified that she did not know if there any

jobs that she think she could do.

The claimant testified that she has developed some other health problems since the

September 1999, compensable injury:

     Yeah, normal stuff as you get older, high blood pressure, my
triglycerides, and I had a gallbladder attack this last year, too. (T.
37).
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The testimony of the claimant reflects that her blood pressure and cholesterol are such that she is

uncertain if she could pass a DOT physical.  The claimant added:

     Well, the blood pressure, cholesterol, and hopefully the blocks
would work again if I did go out to work, you know, but I don’t
even know if I could, you know.
     That’s just hypothetical.  I mean, I don’t know, it’s been so
many years. (T. 38).

The claimant also discussed the arthritis she now experiences:

     Yeah.  It’s called orthro something titus, I forget the name of it. 
And they caught that when I had my gallbladder attack. (T. 38).

The claimant testified that she is uncertain if the afore ailments would prevent her from working,

adding:

     Well, it would definitely hurt, that’s for sure. (T. 38).

The claimant confirmed that during the May 2013, hearing she relayed that she has fibromyalgia

in her neck and shoulders.  The claimant described other health concerns:

     At one time I did have swelling in my knees and it did go down
with - - I’m trying to think of the name of the medicine - -
Arthrotec.  And every now and then I do get swelling of the ankles
every now and then, but it goes down on its own. (T. 39).

As far as a nexus between the above problems and the September 14, 1999, accident, the

claimant offered:

     Yeah.  But any time you break a bone or hurt yourself,
eventually it turns into arthritis I would imagine, because there’s
got to be a reason why we all wind up with arthritis. (T. 39).

The claimant confirms the contents of her medical records reflecting problems with her

legs giving way, syncope episodes.  Testing produced a positive EMG, and the claimant was

prescribed Dilantin at a point.  The claimant denies being assessed with chronic kidney disease:
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          They, in Corning thought I had kidney disease, okay?  Well,
come to find out it wasn’t my kidneys, I had a gallbladder.   This
was June of last year, right?  And they kept taking blood tests of
me and I just kept getting sicker.  And then in September I had a
full blown gallbladder attack.  October 31st I had it taken out. 
Voila, everything is okay. (T. 40).

As far as the role of her other health issues has had on her ability to go out and work or get a job,

the claimant testified:

     It’s compounded it, yes.   But the other has got a lot to do with
it, too. (T. 40).

The claimant does not currently have a valid CDL, noting that the last time she had one

was in 2007.  Regarding the party responsible for deciding whether she is administered a medical

block, the claimant’s testimony reflects:

     It would be, the doctor and I discuss it, you know, patient and
doctor, what would be the best for me as the patient, you know.  So
then we come to, I guess, a mutual agreement.  I don’t know how
to say it, you know. (T. 41).

The testimony of the claimant reflects that following her meeting with Ms. Heather Taylor she

was not offered any additional educational training or vocational training. 

The latest medical in the record is an office note relative to a May 21, 2014, visit of the

claimant to Dr. Moacir Schnapp at Mays & Schnapp Pain Clinic and Rehabilitation Center.  The

afore reflects, in pertinent part:

PRESENT COMPLAINT: Bilateral low back and bilateral
proximal lower extremity pain.
INTERIM PAIN HISTORY: Ms. Neal returns having had a little
more pain.  She describes it as a 6/10.  There is still pending
litigation in Arkansas.  The pain that bothers her the most,
however, is similar to what she had before and she feels that it has
increased since the reduction in the Duragesic patch.
PAIN EXAMINATION:    .    .     .
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She gets up with some stiffness.  Strength is compatible with
muscle mass.  Deep tendon reflexes are very depressed in both
lower extremities.  No long tract signs.  There is decreased range of
motion of the lumbar spine for flexion, extension and rotation.
REVIEW OF SYSTEMS: Patient questionnaire from today was
reviewed in detail and initialed.  Refer to it for additional
supporting documentation.
DIAGNOSES: Lumbar spondylosis without myelopathy

Sacroiliitis
Lumbar radiculopathy

IMPRESSION/PLAN: We elected to maintain her on the present
medications but increasing the Lortab to three times a day. (CX #1,
p. 15). 

The evidence in the record reflects the presence of a November 5, 2013, summary of Ms.

Heather Taylor, MRC, CRC, Vocational Rehabilitation Consultant, with Systemedic

Corporation, regarding the claimant.  The afore reflects that the claimant’s file was referred to

Ms. Taylor on October 4, 2013, with the request to complete a vocational rehabilitation

assessment interview. (CX #1, p. 1). 

The November 20, 2013, Vocational Rehabilitation Assessment Report of Ms. Taylor

regarding the claimant, reflects, in pertinent part:

REPORT SUMMARY
____________________________________________________
At the request of AIG, I met with Ms. Sharon Neal to complete a
vocational rehabilitation assessment, preliminary to exploring her
return-to-work options.  Ms. Neal is represented by attorney Scott
Willhite, who granted prior authorization for our meeting.

On 11/19/13, I met with Ms. Neal at the library in Paragould,
Arkansas, which was quiet and free from distractions.  Prior to
beginning the meeting, I explained my role as a vocational rehab
counselor and provided a Systemedic informational pamphlet.

Ms. Neal has been out of the workforce since 2004.  For the ten
years prior, she performed a truck driving job that was labor
intensive because of specific duties beyond driving.  As of the date
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of this report, I have not received or reviewed her medical records
so functional limitations are unknown except for what she has
related.  However, assuming that she can now only perform
sedentary or light work, she does not have the skills required for
the majority of jobs in that category of physical work demands. 
She is not a candidate for formal retraining to acquire those skills
due to low level academic achievement, revealed by testing. 
Consequently, it is my opinion that Ms. Neal will not likely be able
to return to the workforce successfully in the future.

PERSONAL CHARACTERISTICS and SOCIAL HISTORY
_____________________________________________________   

   
*          *          *

Residence
Ms. Neal resides in Marmaduke, Arkansas.  She lives alone except
for her dog which she obtained soon after her injury occurred in
1999, thinking that walking the dog would help her get some
exercise.  However, because of her present symptoms, she said she
does not walk much. 

*          *          *

Activity Level
Ms. Neal’s daily activities are limited.  She does light
housekeeping and grocery shopping when needed, but her neighbor
does her yard work because she has been unable to perform this
activity since her injury.

Prior to her injury, Ms. Neal said she did not have any hobbies
because she worked all the time.  Her social activities have
remained unchanged since her injury and consist of occasionally
going out to eat and spending time with family

Transportation
Ms. Neal has a valid driver’s license, but no longer has a CDL. 
She reported being able to drive around town, but she has a
transportation service take her to Memphis for her doctor’s
appointments, as she does not drive long distances when taking her
medications.

Claimant’s Statements Regarding Returning to Work and/or
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Retraining
Ms. Neal would have preferred to remain in the workforce back in
2004, when she stopped working for her employer.  She related she
went to Arkansas Rehabilitation Services and was found not
eligible for re-training because of low testing scores, and job search
assistance was not offered.  Now, she does not think she will be
physically able to return to the workforce. 

MEDICAL INFORMATION
______________________________________________________

*          *          *

Pre-existing Conditions/Co-morbidities
High blood pressure, cholesterol, and gastritis, all
controlled by medications

Gallbladder was removed approximately three weeks prior
to this report, and she is still recovering.

Medications – Current Injury Related (all prescribed by Dr.
Schnapp)

Hydrocodone, 3-4 daily; experiences occasional nausea

Three different pain patches, changed 2-3 times per day

Lyrica, once per day

Medication for restless leg syndrome.

*          *          *

FINANCIAL INFORMATION
______________________________________________________

Ms. Neal receives SSDI; awarded in 2007.  She also receives 25
percent of her late husband’s social security.  She reported no other
income. 

EDUCATIONAL ATTAINMENT/APTITUDES
______________________________________________________

Formal Education
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Ms. Neal completed the eighth grade, but in 1992 she completed a
correspondence course and obtained her high school diploma.

*          *          *

Testing
I administered the Wide Range Achievement Test, Revision 4,
which is a basic achievement test.  Ms. Neal’s scores were as
follows:

Reading 4.5 grade level
Spelling 6.0 grade level
Math Computation 4.7 grade level
Sentence Comprehension 4.6 grade level

  *          *          *

ANALYSIS of WORK HISTORY/TRANSFERABLE SKILLS
______________________________________________________

A transferable skill is any skill one has acquired from previous
work history, educational background or lift experiences that can
be utilized in performing a different job in the future.

 
Ms. Neal has only performed semi-skilled work her entire work
history, therefore she has not acquired any specific transferable
skills.  She does not know how to operate a personal computer nor
does she have any clerical skills. 

JOB MARKET RESEARCH
______________________________________________________

For the purposes of this report, I completed job market research to
identify any current job openings, as of the date of this report, that
were available within a 30-50 mile radius of Ms. Neal’s residence
and appropriate to her aptitudes, skill level, and physical
capabilities.  Since I am not aware of her specific functional
abilities as of this date, I am assuming that she can only perform
sedentary/light work.

The following job opening was identified:

Gate Guard Attendant in Jonesboro for Windmill
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Rice Co.  Salary approximately $8.00/hour.

This was the only light duty job identified for which she would
qualify.  There were numerous jobs in the labor market area that
were beyond a light category of work, and those of a
sedentary/light nature required skills or qualifications Ms. Neal
does not possess.  Her low academic achievement level precludes
her being a candidate for formal retraining in order to acquire those
skills.

ANALYSIS, RECOMMENDATIONS/GOALS
______________________________________________________

In my opinion, Ms. Neal would not be successful at returning to the
workforce, considering all the factors. Consequently, I do not have
any vocational/return to work recommendations at this time. 

Once medical information is received and a review indicates that
she is able to function above a sedentary/light category of work, I
will then provide a supplemental report outlining additional
vocational scenarios. 

The opinions in this report are expressed with a reasonable degree
of vocational certainty based on my training and experience as a
vocational rehabilitation consultant and on the documents provided
and interview with the client. (CX #2, p. 2-7).

The record reflects the presence of a December 3, 2013, Supplemental Report from Ms.

Taylor regarding the claimant which was directed to respondent-carrier.  The afore reflects, in

pertinent part:

REPORT SUMMARY
______________________________________________________

As of this date, I have received and reviewed the medical records
in this case.  Records were dated 2004 thru 9/2013.

A summary of the records include the following:

From 2004 thru 2007 Ms. Neal was treated for pain 
management with Dr. Schnapp.
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12/10/2004 she completed a valid FCE that stated she could
return to work in Medium category of physical work
demands.

12/15/2004 Dr. Schnapp opined that she had reached MMI
and gave her a 10% impairment rating.  He did not opine on
the FCE other than to make note that she completed it.  

Ms. Neal moved to California in 2007, and treated with Dr.
Lee for pain management from 2007-2009.

Dr. Lee opined as of her last office visit with him on
6/10/2009, that she could return to work in a Sedentary
position.

In 2009, Ms. Neal moved back to Arkansas and resumed
pain management treatment with Dr. Schnapp and has
continued with him until present.  His last office note is
dated in September, 2013.

Based on a review of her medical records, it appears the latest
assessment of Ms. Neal’s functional abilities is by Dr. Lee on
6/10/09, which states she can return to work, but in a sedentary
capacity.  Consequently, the opinions expressed in my initial
vocational assessment report of 11/20/13 remain the same.

Ms. Neal has only performed semi-skilled work her entire work
history, therefore she has not acquired any specific transferable
skills.  She does not know how to operate a personal computer nor
does she have any clerical skills.  Her low academic achievement
level precludes her from being a candidate for formal retraining in
order to acquire those skills that are needed for most sedentary
jobs.  The overwhelming majority of sedentary jobs in the labor
market are of a skilled nature, while unskilled sedentary jobs are
virtually non-existent.

Updated job market research was completed in Ms. Neal’s area, as
of this date, in an effort to identify any sedentary unskilled/semi-
skilled jobs that she could perform.  None were identified.  All of
the current sedentary job openings were of a skilled nature for
which she would not qualify.

My opinion remains that Ms. Neal would not be successful at
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returning to the workforce, considering all the above factors. 
Consequently, I do not have any vocational/return to work
recommendations at this time.

The opinions in this report are expressed with a reasonable degree
of vocational certainty based on my training and experience as a
vocational rehabilitation consultant and on the documents provided
and interview with the client. (CX #2, p. 8-9).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of medical records and other documentary evidence, application

of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The existence of the employment relationship on September 14, 1999, when the 

claimant earned an average weekly wage of $562.00, generating compensation benefit rates of

$375.00/$281.00, for temporary total/permanent partial disability.

3. On September 14, 1999, the claimant sustained a compensable injury to her back, 

which resulted in a permanent impairment of 10% to the body as a whole when she reached the

end of her healing period on December 15, 2004.

4. When the claimant’s age, education, work experience, permanent restrictions and 

physical limitations are considered, the evidence preponderates that the claimant has sustained a

loss of earning capacity or wage loss disability of 70% in addition to her anatomical impairment

as a result of the September 14, 1999, compensable injury.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of September 14, 1999. 
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6. The respondents have controverted the claimant’s entitle to permanent partial 

disability benefits in excess of the 10% anatomical impairment. 

CONCLUSIONS

The compensability of the claimant’s September 14, 1999, back injury is not disputed.  

The claimant maintains that she has incurred a loss of earing capacity or wage loss disability in

excess of her 10% whole body anatomical impairment.  Respondents deny that the claimant is

entitled to wage loss benefits in excess of her anatomical impairment, and attribute the lack of

motivation to pursuing her return to work.  Respondents also maintain that the lack of motivation

impedes a true assessment of the claimants loss of earing capacity.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Wage Loss Disability

The wage-loss factor is the extent to which a compensable has affected the clamant’s 

ability to earn a livelihood.  Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App.

317, 285 S.W.3d 248 (2008).  Ark. Code Ann. §11-9-522, Compensation for disability –

Unscheduled permanent partial disability, provides, in pertinent part:

(b)(1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected
to affect his or her future earning capacity. 

The compensability of the claimant’s September 14, 1999, injuries is not disputed.  The
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claimant’s compensable injury resulted in an assessment of a 10% whole body impairment at the

time she reached maximum medical improvement on December 15, 2004.  With a date of birth

of February 10, 1952, at the time of her September 14, 1999, compensable accident the claimant

was forty-seven (47) years of age.

The claimant continued to work as a truck driver following the September 14, 1999,

compensable injury until February 14, 2004.  The claimant has consistently received treatment, in

the form of pain management, in connection with the treatment of her compensable injury since

May 2000.

On December 10, 2004, the claimant underwent a valid functional capacity evaluation,

which concluded that she could perform work in the medium category of physical demand.  The

claimant treated moved to California for a period of two (2) years during which time pain

management treatment was provided by Dr. Jonathan Lee at Arrowhead Orthopaedic.  Dr. Lee

concluded that the claimant was capable of working a sedentary position.        

The claimant has also undergone a vocational rehabilitation evaluation.  The thorough

reports generated by the vocational rehabilitation consultant in connection with the afore

evaluation concluded that the claimant would not be successful at returning to the workforce. 

The claimant continues to take prescription pain medications in the treatment of her compensable

injury.  The claimant’s employment history is such that she has not acquired any specific

transferable skills.  The claimant has only performed semi-skill work the entirety of her work

history.  Testing reveals that the claimant’s low academic achievement level precludes her from

formal retraining in order to secure the skills needed for most sedentary jobs.

The evidence preponderates that when the claimant’s age, education, work experience,
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permanent restrictions and physical limitations are considered, as well as other matters

reasonably expected to affect her future earning capacity, the claimant has sustained an loss of

earning capacity or wage loss disability in the amount of 70%, in addition to her 10% whole body

anatomical impairment.   Respondents have controverted the claimant’s entitlement to wage loss

disability benefits in excess of the 10% anatomical impairment.

AWARD

The respondents are herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $281.00, to correspond with the

70% wage loss disability sustained as a result of the September 14, 1999, compensable injury. 

Said sums accrued shall be paid in lump without discount.  

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


