
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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LINDA MULLEN, EMPLOYEE   CLAIMANT
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 OPINION FILED AUGUST 20, 2014

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,  Sebastian County,
Arkansas, opinion rendered on reversal and remand for determination of claimant’s entitlement to
temporary total disability and medical benefits.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith, Arkansas.

Respondent represented by RICHARD S. SMITH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 13, 2013, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on July

9, 2013, and a pre hearing order filed on that same day.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. Prior opinions are Res Judicata and law of the case.

3. By previous opinion/order of July 23, 2012, the claimant was found to be an employee

and the relationship of employee-employer existed in October 2010.

4.   The claim is controverted in the entirety.

5.   Compensation rates are $233.00 for TTD and $175.00 for PPD.  The compensation

rates were supplied via fax and email subsequent to the hearing.

By agreement of the parties, the following issues are to be litigated:

1. Whether claimant has a compensable injury.
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2. Whether claimant is entitled to medical services.

3. Whether claimant is entitled to temporary total disability.

4. Attorney’s fees.

Based on the above pre hearing order, stipulated facts and issues to be litigated and the

facts presented at hearing on August 13, 2013 an opinion was rendered on November 6, 2013.  In that

opinion, the Administrative Law Judge found that the claimant did not suffer  compensable injuries to

her back, left hip or left knee.  No benefits were awarded.  That opinion was appealed to the Full

Commission.  In an opinion filed on April 17, 2014, the Full Commission reversed the findings of the

Administrative Law Judge and found that the claimant did suffer a compensable injury.  Furthermore,

in that same opinion, the Full Commission found that the current medical treatment of record for the

claimant’s back, left hip and left knee beginning October 28, 2010 was reasonable and necessary(FC

Opinion, 13-14). The Full Commission’s opinion was not appealed and is final.  Upon reversal of the

Administrative Law Judge’s decision on compensability, the Full Commission, upon request of the

claimant, asked that the case be remanded to the Judge for a determination of the claimant’s entitlement

to Temporary total disability for the unscheduled compensable injury to the back and the scheduled

compensable injury to the left knee(FC Opinion, 14).   

FACTUAL BACKGROUND

On October 28, 2010, the claimant testified during the August 13, 2013 hearing, that she was

transferring a person from a wheelchair to the toilet when the person’s legs gave out.  She added that

her “butt” hit the toilet, her leg went underneath her and she landed on her knee(Record, 12).  The

claimant stated that she was not sent to the doctor, but eventually saw a doctor on her own(Record, 13).

She added that she went to the Paris North Logan Mercy ER and had x-rays(Record, 13).  The claimant

testified that she was not to return to work until she saw her primary care physician(Record, 14).  She

continued that she was not given any other treatment.  The claimant stated that she next saw Dr. Guyer,

her family doctor(Record, 14).  She added that she saw Dr. Guyer on November 11, 2010, a week after

going to the ER(Record, 15).  The claimant stated that Dr. Guyer offered her medication containing
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morphine, but she could not take it(Record, 15). The claimant also saw Dr. Guyer on November 30,

2010.  She stated that she was not given treatment or testing, but was “not to return to work until after

he found out what was wrong with me”(T, 16).  The claimant also testified on cross examination that

she had not worked since the time of the first hearing regarding her employment status(T, 24).  She

added that it would be hard for her to get a job since she could not stand or sit for any period of time(T,

24). The claimant testified, at the time of the August  2013 hearing, that her knee was still swelling and

hurting.  She stated that she still had back spasms and her hip hurt, but not all the time. She added that

mostly she just had spasms in her back and knee.  She stated that she could not squat without help(T,

20).  The claimant also testified that she could not walk any distance(T, 21).  The claimant added that

her knee was getting worse and the spasms were about the same, but not getting  better.  She stated that

back spasms “come and go”(T, 21).  The continued that her knee swells three or four time a week(T,

21).

DISCUSSION

The claimant in this matter has been found, by the Full Commission, to have sustained

compensable injuries to her back and left knee(FC Opinion, 13).  I have been asked to adjudicate the

claimant’s entitlement to temporary total disability for those injuries.  Arkansas Code Annotated 11-9-

102(4)(F)(i) states:

“When an employee is determined to have a compensable injury,

the employee is entitled to medical and temporary disability as

provided by this chapter” 

Here, the Full Commission found that the current medical treatment of record for the claimant’s back,

left hip and left knee was reasonable and necessary for the treatment of her compensable injuries.  That

issue is settled.  The claimant however did sustain a unscheduled back injury and her entitlement to

temporary total disability for that injury must be determined.  The claimant testified that she was taken

off work upon her visit to the emergency room on November 3, 2010 for treatment related to her back.

She added that she was to remain off work until she saw her primary care physician.  The claimant
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testified that she saw her primary care physician on November 30, 2013 and was again advised not to

return to work until her condition was diagnosed.  However, there is nothing in the medical evidence

submitted by either party that reflects that the claimant was taken off work by a treating physician.  Dr.

Guyer noted that the claimant had limitations of no bending or heavy lifting in his notes from

November 30, 2013 but made no reference to taking the claimant off work(Rx 1, p. 5-6).  The same is

true from his earlier notes of November 11, 2013(Rx 1, p. 3-4).  There are no medical records in

evidence related to her Emergency Room treatment.  I have reviewed the claimant’s testimony related

to her back treatment and being taken off work.  However, I cannot find any medical notations or

evidence that would support her testimony that she was taken off work, simply that she was given

restrictions.   In fact, the only return to work slip  in evidence refers to the claimant’s left knee pain and

use of an exercise bike.  It makes no reference to the claimant’s back issues and does not take her off

work(Cx 1, p. 11).  Based on a review of the claimant’s testimony and a review of the documentary

evidence I cannot find the claimant’s testimony that she was not to return to work credible.  It is clear

that the claimant testified to hearsay about her work status without an objection by the respondent’s

counsel.  Based on that and the lack of documentary evidence in the record, her testimony is not

credible.  For unscheduled injuries, temporary total disability is that period within the healing period in

which th employee suffers a total incapacitation to earn wages, Ark. State Highway Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392(1981).  Here, there is a lack of credible evidence that the claimant

suffered a total incapacitation to earn wages.  I find that she is not entitled to temporary total disability

for her unscheduled back injury.  

I have also been asked to adjudicate that claimant’s entitlement to temporary total disability for

her scheduled left knee injury.  When an employee suffers a scheduled injury that employee is to receive

temporary total or temporary partial disability benefits during their healing period or until they return

to work, regardless of whether the employee has demonstrated they are actually incapacitated from

earning wages, Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822(2001).  Here, this

claimant testified that she was having continued pain and issues with her left knee.  She stated she had
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spasms and swelling of the knee.  She also stated that her knee was getting worse and she could not walk

any distance.   The medical evidence submitted confirms that the claimant was continuing to seek

treatment for her left knee.  There is no evidence that she was released from medical treatment by any

of her treating physicians.  The evidence shows that they continued to prescribe types of treatment.

Clearly, this claimant is still in a healing period related to her left knee and is entitled to temporary total

disability during that period or until she returns to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has been found, by the Full Commission to have suffered compensable

injuries to her back and left knee on October 28, 2010.  They have also found that the

claimant’s left hip difficulties are a natural consequence of the compensable injury to the

back.  Their opinion of April 17, 2014 is final.

2. The Full Commission has also found that the current medical treatment of record for

the claimant’s back, left hip and left knee are reasonable and necessary for the treatment

of those compensable injuries.

3. In this matter, there is a lack of credible evidence that the claimant was taken off work

and was totally incapacitated to earn wages due to her unscheduled back injury.

Therefore, she has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability.

4. The claimant has proven by a preponderance of the evidence that she remains in a

healing period and as such is entitled to temporary total disability for her scheduled left

knee injury.

5. The claimant’s attorney is entitled to an attorney’s fee based on the award of temporary

total disability for the claimant’s compensable injury to the left knee.

  

ORDER
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The respondents shall pay to the claimant temporary total disability for the scheduled

compensable left knee injury.  The claimant’s attorney is entitled to an appropriate attorney’s fee based

on the award of temporary total disability for the left knee. 

IT IS SO ORDERED.

__________________________
Amy Grimes
Administrative Law Judge


