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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On September 9, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  In addition to the

stipulations reflected in the Pre-hearing Order, the parties stipulated that the claimant’s

authorized treating physician is Dr. Spencer Guinn, and that the appropriate compensation

benefit rates are $277.00/$208.00, for temporary total/permanent partial disability.

The testimony of Terry Wayne Menz, coupled with the December 16, 2013, deposition

testimony of Dr. Spencer Guinn, medical reports and other documentary evidence, along with



records of the prior hearings in this claim before the Arkansas Workers’ Compensation

Commission of December 4, 2009, and November 4, 2011, comprise the present record in this

claim.

DISCUSSION

 Terry Wayne Menz, the claimant, with a date of birth of January 18, 1972, completed the

8th grade and later obtained a GED.  Claimant commenced working for respondent on or about

March 20, 2007, through a temporary employment agency.  The claimant became an employee of

respondent on June 30, 2007, at which time he was placed on the payroll.  

On September 4, 2007, the claimant was pushing a dumpster within the course and scope

of his employment when he maintains he suffered an injury to his neck.   Regarding the

mechanics of the afore, the claimant testified:

     Well, I was - - we were trying to hook it up to the back of our
trash trucks and we couldn’t get it to move because the wheels was
messed up and there was a bunch of debris.  Like, they were
working on a building and there was a bunch of mud and rocks and
stuff; so, I got into the center of it trying to push it toward the truck
to hook it up and that’s whenever I hurt myself.  

     I tried to push with my body, my arms, however I could to get it
up there. (T. 10).

The injury to the claimant’s right shoulder from the September 4, 2007, incident with the

dumpster was accepted as compensable, with respondent paying corresponding medical and

indemnity benefits in the claim.  The claimant underwent two (2) surgeries in the treatment of his

right shoulder injury.  As reflected in the stipulations above, Dr. Spencer Guinn, a Jonesboro

orthopedic surgeon, is the claimant’s authorized treating physician for the compensable shoulder

injury. 

In January 2012, the claimant visited Dr. Guinn and relayed complaints of neck pain and
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right arm numbness.  The claimant asserts that he experienced numbness in his right arm from

the beginning of September 4, 2007, injury.  The claimant offered that the shoulder surgeries

relieved, “a little bit” of the symptoms he was experiencing following the accident, but “not a

whole lot”. (T. 11).  The claimant elaborated on the symptoms that improved following the

shoulder surgeries:

     Well, from having the first surgery I had a lot of scar tissue built
up.  My shoulder was really swelled up and after I had the second
one, you know, it helped that. It helped a little bit with, you know,
the swelling and just some of he pain, I guess.  Some of the
movement, I can move a little bit better. (T. 11).

The claimant maintains that the numbness, which was located through the right shoulder

and down the arm into his hand and fingers, has progressively worsened since the September 4,

2007, accident.  The claimant denies being involved in any other accidents – motor vehicle or

slip and fall – since the September 4, 2007, work-related accident.  The claimant also denies that

the numbness has changed significantly in location then when he first felt it.

The claimant confirmed that he was sent for an MRI of his cervical spine in December

2011, by Dr. Guinn.  The claimant was aware that the MRI disclosed a broad base disc protrusion

at C6-C7.  The claimant was referred by Dr. Guinn to Dr. John Campbell,  a neurosurgeon, in

connection with the findings on the cervical MRI.  The claimant maintains that while Dr.

Campbell wants to perform surgery, and noted that nothing significant has been done yet.  

The testimony of the claimant reflects that both the numbness and neck pain had their

onset with the September 4, 2007, accident.  The claimant maintains that he discussed his neck

pain complaints with the doctors that eventually treated his shoulder condition.  Regarding the

afore, the claimant asserts that he just told them “that my shoulder and all up in my neck,
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everything was hurting”. (T. 13).  The claimant received treatment exclusively for his right

shoulder following his complaints.  

The claimant has not had an MRI on his neck, treated with a chiropractic physician, or

seen a neurosurgeon prior to the September 4, 2007 accident.  The claimant offered that problems

have progressed – increased pain, tingling and numbness –  since the December 2011, cervical

MRI.  The claimant described the location of the numbness and tingling as “all down my right

side . .  from . .  basically my neck all the way to the tip of my fingers”. (T. 14-15).  The claimant

testified regarding the frequency of the afore symptoms:

     Any time.  I could be sitting still or walking, standing.  Now, if I
stand a lot, you know, I can, it bothers me a lot more because, you
know, my arms, I guess they hand down and it feels like it’s
pulling. 
(T. 15).

The claimant added that the symptoms are worse while standing.  The claimant continued,

regarding the impact of the symptoms:

     It wakes me up when I’m sleeping a lot, because, you know, it’s
hurting and going numb. 

     It’s like tingling real bad and it will wake me up.  

     Just numbness.

     And the tingling, it just feels weird. (T. 15).

As to the location of the symptoms in his fingers, the claimant’s testimony reflects:

     Sometimes it’s in all of them, but mostly the last two of my
right hand. (T. 16). 

The claimant, who is right-handed, testified that he does not do any sort of work, or

extracurricular activities such as hunting, fishing, or bowling.  The claimant offered that he does
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not feel that he could shoot a gun since he is right-handed.  The claimant’s testimony reflects that

he does try to do a little sweeping around the house every once in a while.  

The testimony of the claimant reflects that he is uncertain if he received any relief of his

symptoms for the steroid pack provided by Dr. Guinn in January 2012.  The claimant testified

that he had been taking Hydrocodone for a long time.  The Hydrocodone was prescribed by Dr.

Hollis, the claimant’s Paragould family doctor. 

In addition to Dr. Hollis, Dr. Guinn, and Dr. Campbell, the claimant testified that he has

seen Dr. South, a neurologist, for his right upper extremity complaints of numbness, tingling and

pain.  The claimant testified that he was referred to Dr. South by his family physician. The

testimony of the claimant reflects that he did undergo a repeat MRI of his cervical spine pursuant

to the directions of Dr. Campbell.  (T. 19). The claimant testified that he needs medical treatment

for neck condition, noting that he is tired of hurting. 

During cross-examination, the claimant confirmed that he was first seen by Dr. Campbell

on July 16, 2012.  The claimant maintains that he was seen by Dr. Campbell on two (2)

occasions.  The testimony of the claimant reflects that the December 2011, cervical MRI was the

product of his continued complaints pain, numbness, and tingling.  

The claimant acknowledged that during his November 24, 2009, deposition he did not

relay that he injured his neck in the September 4, 2007, work-related dumpster incident. 

Likewise, neither the Form N, or the Form AR-C, which were completed by the claimant

following the dumpster incident, list the neck as a body part injured in the accident. (T. 23-24).

During re-direct examination, the claimant confirmed that Dr. Guinn is the physician that

he has seen most for his shoulder complaints.  Additionally, the claimant agrees with the
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December 2010, report of Dr. Guinn in which the doctor reported that the claimant was “starting

to get numbness in his arm”.  The claimant maintains, in accordance with the report of Dr.

Guinn, that he was somewhat limited because of his neck in February 2011.

The testimony of Dr. Spencer Guinn was obtained by deposition on December 16, 2013,

which is designated a part of the hearing record as Respondent Exhibit #1.  Dr. Guinn first saw

the claimant in connection with the September 4, 2007, work-related injury in August 2009.  The

claimant did not complain of any neck symptoms at the time of the afore.  

Dr. Guinn testified that the claimant first complained about his neck in late 2011, and a

MRI was ordered in December 2011.  Dr. Guinn summarized the results of the December 30,

2011, cervical MRI of the claimant:

     He had broad based disc protrusions at C6-7 on, uh, on both
sides with a narrowing of the exit where the nerve leaves the neck. 
He also has a small one on the left at C5-6. (RX #1, p. 7).

Dr. Guinn outlined the history of his treatment of the claimant’s shoulder complaints:

     He came to me as a second opinion.  He had previously been
treated by Dr. Schechter in Paragould with surgery, uh, continued
having symptoms and so I saw him, ordered an MR arthrogram of
the shoulder, took him to surgery, and then did physical therapy
afterwards. (RX #1, p. 7).

Dr. Guinn testified that the claimant’s history of pushing on the dumpster and experiencing a pop

in the right shoulder was typical for the type of the type of problems he found in the claimant’s

right shoulder.   Dr. Guinn continued, when questioned about the absence of neck complaints by

the claimant in the afore accident description:

     He does, he, uh, he states it does radiate into his trapezius and
so when I mention that, you know, anatomically you would be
talking about the base of the neck out to the shoulder. (RX #1, p.
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8).

Dr. Guinn acknowledged that the radiation could be produced by the injury to the shoulder itself

as well as from the neck.

Dr. Guinn confirmed that a definite problem was found in the claimant’s right shoulder,

for which he underwent two (2) surgeries.  The claimant continued treating with Dr. Guinn with

follow-up visits and physical therapy as necessary.  

As to the entries in the claimant’s medical records of past neck surgery, Dr. Guinn

testified that he is not aware of the claimant having prior surgery involving his neck.  Dr. Guinn

offered at one point regarding the afore:

     Oh, that may, the neck is on, that’s, uh, was that when he had
his tonsils or is that after that.  Sorry, I - - 

     Well, he, uh -  - 

     - - he had a, he had a, sorry, I just went over these before I - - I
thought he had an issue with his tonsils at some point because that
slowed us down on therapy.

     Yeah, that would have, you know, my, my assistant enters the,
enters a lot of, she updates the past history and I bet she put neck
for tonsils.  (RX #1, p. 9-10).

When it was pointed out that the reference to neck surgery was in the notes of the claimant’s first

visit of August 5, 2009, Dr. Guinn relayed that he was not sure. 

Dr. Guinn had the reports of Dr. Campbell, a neurosurgeon, regarding the claimant. 

Further, Dr. Guinn acknowledged that in his reports Dr. Campbell could not relate the status of

the claimant’s cervical herniation to the September 4, 2007, work-related accident.  In

reconciling the opinion of Dr. Campbell with his opinion, Dr. Guinn testified:
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     Well, mine was, mine’s based off of the history I take from,
from him, which is that he had had the problem, but it was not
giving him enough issue to, to bring it up, and that it started back
with that original injury.

     So I can only go based off of what the patient tells me. 
(RX #1, p. 11).

While confirming that there was nothing that he saw physically that related the claimant’s

complaint of pain radiating from the trapezoid area to the 2007, injury, Dr. Guinn’s testimony

reflects:

     No, but it’s not uncommon for there to be co-existing
pathology.  I mean, we see it almost daily where patient’s will have
symptoms between the shoulder and the neck and we’ll see them
and then we’ll end up referring them to neurosurgery, or the
neurosurgeons will treat them and they’ll end up referring it to us
because it turns out to be the shoulder as well. 

     So it’s, I mean, there’s sort of a gray zone of pain radiation in
that area. (RX #1, p. 12).

 Diagnostic work, a cervical MRI scan, was not performed on the claimant until 2011,

approximately three and one-half to four years after the September 4, 2007, accident.  Dr. Guinn

offered that he has had other cases like that of the claimant’s, adding that though infrequent, he

would not call it unusual.  

As far as expectation of the claimant experiencing a “popping” sensation in his neck at

the time of the September 4, 2007, incident which would account for and establish a nexus of

same with his present complaint, Dr. Guinn testified:

     Well, his disc didn’t burst, it was bulging - - there’s a
difference, yes. (RX #1, p. 13).   

  
Dr. Guinn acknowledged that the bulging disc is something that could happen in the ordinary
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course of living, or as a result of the degenerative process of the body.  The claimant did not have

carpal tunnel type features.  Dr. Guinn’s testimony reflects that he based his assessment of more

than 50% probability that the claimant’s neck complaint was due to the original event of 2007, on

the history provided on August 5, 2009, and at his subsequent visits in 2012 and 2013. (RX #1, p.

14).  Dr. Guinn offered, regarding the claimant’s 2013, visit:

     Uh, just that he’s continuing to have the symptoms and the
worsening. (RX #1, p. 14).

Dr. Guinn confirmed that a bulging disc would be impinging on the nerve, which would

created some symptomatology in the distribution of the nerve.  In terms of the symptoms, Dr.

Guinn testified:

     Pain, numbness, and weakness are the, the three things that the
nerve will pick up. (RX #1, p. 15).

During cross-examination, Dr. Guinn provided testimony regarding the similarities

between a bulging cervical disc and the shoulder injury for which he treated the claimant:

     All right.  The, the problem with these injuries is that the
symptoms can be very similar.  The nerve, as it leaves the neck,
picks up, uh, you can kind of think of it as an interstate and there is
roads entering it.  So you have the different levels of the disc, or
the different levels in the spine and each one of those nerves exits,
and then they become a larger nerve, and then they travel, and then
they exit off, if you will, onto the various muscles.  And so that’s
why you can have different symptoms that will begin up high and
then radiate down low as well as that nerve enervates these
different muscle groups.  It’s very common, in my experience, for
patients to have vague symptoms where they’ll relate it from the
base of their neck, or even up into their neck, through the top of the
shoulder or trapezius areas, into the arm, and then frequently into
the upper arm.  
     And as I stated earlier, very commonly I’ll see patients for their
shoulder, even treat them quite some time, and then we ultimately
end up referring them to a neurosurgeon or I even have several
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referrals today where the neurosurgeons had been treating people
for their neck, one of them even had had surgery, and then they
referred them back over to me for coexisting shoulder pathology. 
And the’s just because of the difficulty in the way pain radiates,
because neck pain will radiate down towards the shoulder, shoulder
pain will radiate up towards the neck, uh, and so that’s why it’s
very common in these situations. 
(RX #1, p. 16-17).  

Dr. Guinn agreed that the claimant’s September 4, 2007, compensable shoulder problems

took a significant time to resolve. The claimant was assessed as being at maximum medical

improvement relative to the compensable shoulder injury in May 2011.  Dr. Guinn explained that

it is a well known phenomenon that someone with multiple problems, that the more painful

problem will mask the symptoms of the less painful problem, and offered that he believes that is

what occurred in the present claim.  The testimony of Dr. Guinn reflects that once the claimant’s

shoulder problem resolved:

     He, it was later that, approximately six months later, it looks
like, when he called and was still having difficulty.  And that’s
when we set him up for the MRI of his neck. (RX #1, p. 17-18).

The claimant’s cervical MRI scan was obtained in December 2011, pursuant to the directions of

Dr. Guinn.  

In his October 3, 2011, clinic note Dr. Campbell relayed, regarding causation of the

claimant’s cervical complaint to the September 4, 2007, accident, that same could have caused

the disc protrusions, however it could not be determined with medical certainty.   As to the

importance of identifying when the general symptoms begin to identifying when the injury took

place, Dr. Guinn’s testimony reflects:

     Not necessarily in this case because he was, he was having such
difficulty with the shoulder when I first saw him it would have
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been, it would have been difficult at that point to, to differentiate
between his neck and his shoulder early on, particularly since he
had already had surgery on the shoulder by the time he came to me. 
Uh, I, I don’t, I don’t think there would have any way, at that point,
uh, to, to have been able to pinpoint his neck as the source with all
the other pain and symptoms he was having. (RX #1, p. 19).

Dr. Guinn offered, regarding the claimant’s complaint of pain in the trapezius shoulder area in

September 2007, as an indication of a possible cervical problem:

     It is when looking back and that, that is typically what we do
once, when we, when we reach the end of treatment, and if
someone is still having symptoms what you do is you go back
through your records and then you start looking to see, if there
something, did I miss something initially, was there a co-existing
pathology that we need to, now, start working up.  And in this case,
as it frequently happens, uh, then you start looking at the C spine,
you know.  He’s, he’s having these symptoms.  Uh, we have pretty
well ruled out the shoulder as the source at this point because he’s
had the surgery, went through therapy, uh, what else is going on
and why is he not getting any better.  And so then you look to your
original visit, he was having pain up into the base of his neck at
that point, then you start thinking, well, did he have some co-
existing C spine issues going on at the same time. 
(RX #1, p. 19-20).  

Dr. Guinn testified that the type of accident, as described to him by the claimant, is the type that

could result in the cervical injury that he found on the claimant’s MRI.  

During further examination, Dr. Guinn’s testimony reflects that prior to MRIs, physicians

used CT scans, plane x-rays, physical examinations or myelograms to diagnose suspected

cervical injuries.  Dr. Guinn testified that he did not do a specific cervical spine exam of the

claimant when he first saw him, and one was never done.  

Dr. Guinn testified that on August 5, 2009, when he first saw the claimant he had pain

from the base of the neck and over, however the pain was not up into the neck.  As to whether the
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claimant described pain in the neck itself with the bulging discs, Dr. Guinn testified:

     Uh, not that I recall, or, I mean, not that I documented, but that
would not be abnormal not to have specific pain within the neck
itself, particularly since this is a low disc. (RX #1, p. 22).

The testimony of Dr. Guinn reflects that he sees “these types of hidden co-morbidities” in all

sorts of injuries, both motor vehicle accidents and those similar to that described in the

claimant’s September 4, 2007, accident. (RX #1,p. 23).  Regarding the onset of the claimant’s

bulging discs and symptomatiolgy, Dr. Guinn testified:

     Well, I don’t think there’s any way to tell when the bulging disc
itself started, but it appears that it became symptomatic as a result
of the injury. (RX #1, p. 23).

The medical in the record reflects that the claimant was seen by Dr. Guinn on December

15, 2010.  The office note regarding the afore visit reflects, in pertinent part:

Mr. Menz is here for follow-up of his shoulder.  Unfortunately
Workman’s Comp didn’t approve his therapy until the last week or
so and his first session was set up for today, so there really hasn’t
been much progress since I saw him last.

*          *          *

PLAN: I had a discussion with him that we are obviously behind at
this point.  We need to get him stretched out.  He is starting to get
some numbness into his arm from a thigh pec minor and I am
concerned about our delay.  I am going to give him a Hydrocodone
prescription to use with therapy.  I will see him back in 6 weeks
with a therapy report. (CX #1, p. 1-2). 

The medical reflects that the claimant was seen in follow by Dr. Guinn on January 26, 2011,

February 23, 2011, April 6, 2011, and on May 18, 2011, when it was determined that he had

plateaued relative to his right shoulder injury. (CX #1, p. 4-10).

On December 30, 2011, the claimant underwent a cervical MRI pursuant to the directions
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of Dr. Guinn.  The afore MRI report reflects:

CONCLUSION:
Broad based disc protrusion at C6-C7 with some moderate
narrowing of the foramina bilaterally.
Small left paracentral HNP at C5-C6.
Some cord flattening at C5-C6 with no edema seen in the cord. 
(CX #1,p. 11). 

The January 9, 2012, office note relative to the claimant’s visit to Dr. Guinn of the same date,

reflects, in pertinent part:

Chief Complaint: right shoulder.

History of Present Illness: 
     He is in with neck pain and right arm numbness.  It has been
slowly worsening over time.  He called the office so we had him
set up for an MR. 

*          *          *

PHYSICAL EXAM: On exam with right lateral bending and
rotation, he does have recreation of the numbness all the way down
into his index finger.

X-RAYS: His MR was reviewed with him.  He has a broad based
C6/7 disc with narrowing bilaterally.  He also has a small left
narrowing at 5/6.

PLAN: I had a discussion with Mr. Menz.  I am concerned that this
disc herniation is what is causing his right arm numbness, so I am
going to start him on a steroid pack and get him an appointment
with a neurosurgeon. (CX #1, p. 12-13).

The evidence in the record reflects that the claimant was seen by Dr. John Campbell, a

Jonesboro neurosurgeon, on July 16, 2012, pursuant to the referral of Dr. Guinn.  The clinic note

regarding the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Neck and bilateral arm pain.
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PRESENTING SYMPTOM AND PROBLEM: This is a 40-year-
old man, who is disabled and has complaint of pain in the neck and
both arms.  He has had previous shoulder surgeries on the right. 
This gentleman also has a significant cardiac history.

*          *          *

IMAGING REVIEW: A December 2011 MRI of cervical spine
shows protruding disks to the midline and left paracentral area at
C5-6.

ASSESSMENT/PLAN: This is a 40-year-old gentleman with
increasing neck and arm symptoms.  He has a history of disk
herniation at C5-6.  His imaging is outdated at this point.  The
recommendation is for a new MRI of cervical spine and followup
thereafter. 
(RX #1, Ex. #2, p.3).

Pursuant to the above recommendation, the claimant underwent a cervical MRI without contrast

on July 18, 2012.  The afore report reflects:

Impression:

1.   Small central disc protrusion C5-C6 with mild flattening of the
cord at most.  No nerve root compression.
2.    Smaller central disc protrusion C6-C7.  (RX #1, Ex. #2, p. 6).

The claimant was seen in followup by Dr. Campbell on August 1, 2012.  The clinic note

regarding the afore visit reflects, in pertinent part:

PRESENTING SYMPTOM AND PROBLEM: This is a followup
visit for this 40-year-old gentleman, who I saw back on July 16th. .  
.   We sent this gentleman for repeat MR imaging of his cervical
spine.  This does show a definite small disc herniation on the left at
C5-6.  It is slightly effacing the thecal sac and cord.  It might be
impinging slightly upon the left C6 nerve root.  There is also a
bulging disk at C6-7, but this is not as significant.  I have explained
these findings to the patient.

ASSESSMENT/PLAN: He would possibly benefit from a C5-6
anterior cervical diskectomy and fusion.  He would like to consider
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this option in the future, but at this time he would like to hold off
on surgery.  He has had some recent cardiac issues. .    .    .  I look
forward to seeing the patient back here if he decides that he would
like to proceed with surgical intervention. (RX #1, Ex 2, p. 2).

The claimant was again seen by Dr. Campbell on October 3, 2012.  The clinic note regarding the

afore visit reflects, in pertinent part:

PRESENTING SYMPTOM AND PROBLEM: This is a return
visit for Mr. Menz. .   .   .  He has had chronic neck pain and also
problems with his right shoulder.  He has had a recent MR imaging
of his cervical spine that shows a disk bulge on the left at C5-6
with very slight flattening of the cord.  Nerve roots were not
affected.  This July 18, 2012 MRI also showed a small central disk
protrusion at C6-7.   Again, at none of the levels was there
significant canal compression or nerve root impingement.  He
continues to have discomfort in the cervical spine.  He is especially
affected by nighttime neck pain and has difficulty sleeping.  Again,
he has now had two shoulder surgeries, one by Dr. Schechter and
one by Dr. Guinn on the right shoulder.  He is currently disabled. 
When he was here on his last visit for some reason we did not
bring up the fact that he thinks this is work related going back to an
incident on September 4, 2007.  He apparently was trying to push
on a heavy dumpster for the city of Paragould and felt sudden onset
of pain in his neck and right shoulder.  He apparently saw a local
physician and was given some medications.  Evantually an MRI of
the shoulder was obtained that showed a rotator cuff injury on the
right.  He eventually had surgery by Dr. Schechter and then more
recently had a repeat surgery by Dr. Guinn.  Dr. Guinn was
suspicious that there was something more going on causing these
persistent symptoms so an MRI of cervical spine was carried out. 

ASSESSMENT/PLAN: At this point I do not thin that Mr. Menz
needs any type of surgical intervention on his cervical spine. 
Physical therapy might be of benefit and I have ordered this for the
patient.  I will be glad to see him back as needed.  With respect to
causation, I think it is possible that his work related injury dated
September 4, 2007 caused these disk protrusions.  This cannot be
determined, however, with medical certainty.   The patient clearly
tells me, though, that prior to this incident he did not have any
problems with neck pain.  Again, I will see the patient back her as
needed and we will arrange for physical therapy. (RX #1, Ex 2, p.
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1). 

In correspondence of July 22, 2013, Dr. Guinn opined that the claimant’s cervical herniation

treatment and need for additional medical treatment were made reasonably necessary by the work

accident on September 4, 2007. (CX #1, p. 15).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim, 

in which the employment relationship existed on September 4, 2007, when the claimant

sustained a compensable injury to his right shoulder, during which time he earned wages

sufficient to entitle him to workers’ compensation benefits at the rates of $277.00/$208.00, for

temporary total/permanent partial disability.

2 The evidence preponderates that the claimant sustained an injury to his cervical 

spine arising out of and within the course and scope of his employment on September 4, 2007.

3. The medical treatment recommended by Dr. Spencer H. Guinn, to include 

diagnostic studies, and the referral to Dr. John Campbell, a Jonesboro neurosurgeon, are

reasonably necessary in connection with the treatment of the claimant’s September 4, 2007,

compensable right shoulder and cervical spine injuries.

4. The respondent shall pay all reasonable hospital and medical expenses arising out

of the claimant’s September 4, 2007, compensable right shoulder and cervical spine injuries.

       5. The respondent has controverted the compensability of the claimant’s cervical 
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    spine injury.

CONCLUSIONS

It is undisputed that the claimant suffered an injury to his right shoulder on September 4, 

2007, within the course and scope of his employment.  The claimant also asserts that he suffered

an injury to his cervical spine in the September 4, 2007, compensable accident for which he

requires medical treatment at the expense of respondent.  Respondent deny that the claimant

suffered a work-related injury to his cervical spine.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002) provides the definition of a compensable 

injury:

(i)    An accidental injury causing internal or external physical
harm to the body .   .    .  arising out of and in the course of
employment and which requires medical services or results in
disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of
occurrence [.]

The compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102 (4)(D).  Objective finding are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(a)(i).

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstance that aggravate pre-existing conditions are compensable.  Heritage
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Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and must meet the definition of a compensable injury in order to

establish compensability. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Farmland Insurance Co. v. Dubois, 54 Ark App. 141, 923 S.W.2d 883 (1996).

There is no evidence in the record to reflect that the claimant registered complaints

relative to his cervical spine prior to September 4, 2007, nor is there evidence that the claimant

sought or obtain treatment, medical or other modalities, relative to his cervical spine prior to the

compensable accident of September 4, 2007.  The evidence preponderates that following the

September 4, 2007, the claimant continually received medical treatment for complaints of pain in

his right shoulder area, which ultimately resulted in two (2) shoulder surgeries.

The claimant primary treating physician in connection with the September 4, 2007,

compensable injury has been Dr. Guinn, a Jonesboro neurosurgeon.  The medical records of Dr.

Guinn chronicle the claimants’ complaints and symptoms subsequent to August 5, 2009, and, in

doing so when the claimant plateaued as of May 18, 2011, with respect to the right shoulder

complaint, noted a worsening of complaints.  Dr. Guinn credibly explained nexus of the

claimant’s cervical symptoms, which manifested themselves more clearly after the shoulder

injury was resolved, to the September 4, 2007, accident.  Diagnostic studies identified bulging

cervical discs which progressed and became symptomatic with the September 4, 2007,

compensable accident.  The claimant has sustained his burden of proof by a preponderance of the

credible evidence that he suffered and injury to his cervical spine arising out of and in the course
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of his employment on September 4, 2007.  Respondent has controverted the compensability of

the claimant’s cervical spine injury.

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.   What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury, to reduce or alleviate

symptoms resulting from the compensable, to maintain the level of healing achieved, or to

prevent further deterioration of the damage produced by the compensable injury. Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonicis, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, Dr. Guinn, the claimant’s primary treating physician in connection

with the September 4, 2007, compensable injury, obtained a cervical MRI scan, and as a result of

same referred the claimant to a neurosurgeon, Dr. John Campbell.  The evidence preponderates

that the treatment received by the claimant in connection with his cervical complaints constitutes

reasonably necessary and casually related medical treatment in connection with the September 4,

2007, compensable cervical injury.  Respondent has controverted the compensability of the

claimant’s cervical spine injury.



20

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary and causally 

related medical, hospital, nursing, and other apparatus expenses arising out of and in connection

with the claimant’s September 4, 2007, compensable cervical spine injury, to included medical

related travel, and as directed by Dr. Spencer Guinn, the claimant’s authorized treating physician,

as well as referrals therefrom, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002).   

 This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

While the respondent has controverted the compensability of the claimant’s September 4,

2007, cervical spine injury, since indemnity benefits do not constitute a part of the present award,

pursuant to Ark. Code Ann. §11-9-715, controverted attorney fees are not awarded.

IT IS SO ORDERED.

________________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE


