
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Hearing before Administrative Law Judge Elizabeth W. Hogan on May 16, 2014, at
Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Mark A. Peoples, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. William C. Frye, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 26, 2013, at which time the claimant sustained a compensable injury at

a compensation rate of $378.00 / $283.00.  Medical expenses associated with Dr.

Walker’s treatment were paid before this claim was controverted.

The claimant contends she injured her shoulders, back, and right arm after

a co-employee knocked her off a ladder.  She seeks payment of temporary total

disability benefits from September 27, 2013, to December 17, 2013, at a



-2-

compensation rate of $378.00.  The claimant also seeks payment of medical

expenses incurred with a chiropractor.

The respondents denied this claim after discrepancies arose in the claimant’s

history of injury.  Dr. Walker obtained x-rays that showed no objective evidence of

an acute injury.  She was released to return to work on September 27, 2013, but

refused.  Therefore, she is not entitled to indemnity benefits.

The following were submitted without objection and comprise the evidence

of record: the parties prehearing questionnaire filings and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant, supervisor,

Steve Pinell, William Sykes, the jack driver, and Toya Luckett, the safety manager.

The claimant, age 51 (D.O.B. November 8, 1962) has worked for the

respondent-employer six (6) years.  She is part of a sanitation crew that cleans

equipment at Tyson Foods.  Her health history includes an automobile accident

around 2010 for which she sought chiropractic treatment to her neck and back.

On September 26, 2013, the claimant was using a safety ladder with hand

rails and a platform (see photo) to clean an industrial blender.  The claimant said

she was on the top step of the five (5) foot tall ladder when William Sykes walked

by, guiding an electric jack, transporting sedimentary waste.  He hit the ladder

causing it to move and she fell.  She explained that she landed on her feet, but did

not strike her neck or back.  She was unsure how she hurt her right arm.

Her employer took her to the emergency room (ER) where she complained

of back and shoulder pain.  After negative x-rays, she was released to light duty,

known as “green padding.”  Employees use green scouring pads to clean the

outside of the food equipment, hose down the equipment, and pick up trash.

The claimant remained symptomatic and sought medical treatment at

Healthcare Plus (which is also her primary care clinic) and Jackson Chiropractic.
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The doctor advised her to avoid heavy lifting.  The claimant said she did not make

Dr. Jackson aware of the availability of light duty because she thought light duty was

too strenuous.

Steve Pinell is a Tyson supervisor.  He was walking the plant on September

26, 2013, and stated the claimant reported sediment (cooking waste) on the floor

that required attention.  Mr. Pinell explained that William Sykes walked by guiding

a jack transporting a sediment hopper.  The jack ran over a floor drain, the hopper

shifted and struck the claimant’s ladder.  Mr. Pinell testified the claimant was

standing on the second step of the ladder holding a hose in her right hand.  She

jumped 1-1/2 feet to the ground.  He asked her if she was all right and she

responded that she was fine.  Mr. Pinell said the ladder could not have rolled

because it was placed against the industrial blender.

William Sykes acknowledged that the sediment hopper struck the claimant’s

ladder but it was only a tap.  There was no damage to the ladder.  He apologized

to the claimant for startling her and he heard her tell Mr. Pinell that she was okay.

Toya Luckett, safety manager for the respondent-employer, testified the

claimant came to her and told her she was in pain from the accident.  She asked to

be taken to the ER and Ms. Luckett arranged for her medical treatment.  After the

claimant’s release, she was provided with light duty that complied with her work

restrictions.

The claimant felt light duty was too strenuous and sought more medical

treatment after the claim was controverted.  Chiropractor, Dr. Jackson, kept her off

work for a couple of months.  Ms. Luckett testified that light duty (with no lifting at

all) was available the entire time the claimant was off work.

MEDICAL EVIDENCE

The claimant was examined at the ER on September 26, 2013, complaining

of right shoulder, elbow, and back pain after falling seven (7) feet off a ladder at
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work.  She was diagnosed with a strain to the upper and mid-back, right elbow,

shoulder, and humerus, and prescribed medication.

Dr. Corey Jackson, chiropractor, was apparently given the claimant’s regular

job duty description (but not the light duty requirements) and answered a

questionnaire about the claimant’s fitness for duty.  Unfortunately, his answers are

handwritten and difficult to read.  It appears he diagnosed her with lumbar, thoracic,

and cervical sprain/strain.  He excused her from work from September 27, 2013, to

October 11, 2013, and treated her with adjustments.  He released her on December

11, 2013, with restrictions against heavy lifting and prolonged crouching (elements

of regular duty but not light duty). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant was admittedly involved in an accident at work but the severity

of that accident is disputed.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in
the course of employment

2) proof that the injury caused internal or
external physical harm to the body which
required medical services or resulted in
disability

3) proof establishing the injury by objective
medical evidence

4) (a) proof that the injury was caused by
a specific incident identifiable by
time and place of occurrence
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or

  (b) proof that the injury was caused by
rapid, repetitive motion and proof
that the injury was the major cause
of disability or need for medical
treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

After reviewing the evidence, I find the claimant embellished the severity of

the accident and there is no objective medical proof of a spinal injury.  Assuming

arguendo, the claim is compensable, I find the claimant is not entitled to temporary

total disability benefits because light duty, within her work restrictions, was made

available.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 26, 2013, at which time the claimant
sustained a compensable injury at a compensation rate of
$378.00 / $283.00.  Medical expenses associated with Dr.
Walker’s treatment were paid before this claim was
controverted.

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


