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STATEMENT OF THE CASE

This case comes on for a decision on stipulated facts. 

The following stipulations were submitted by the parties

either prior to an Opinion and Order filed on November 18,

2013, or during a telephone conference conducted on

March 24, 2014:

1. The claimant’s employment with the respondent/
employer was during the approximate period of 

     1961 - 1997.

2. In a letter dated 9/17/13, the claimant filed an
AR-C with the Arkansas Workers’ Compensation
Commission alleging “asbestos and other chemical
exposure culminating in diagnosis of lung cancer
with the last injurious exposure 1997.”

3. It is undisputed that the first claim filing with
regard to this alleged “injury” was 9/17/13.

4. Claimant did not work for respondent/employer at
any time after 1997.

5. Claimant admits that any alleged “injurious
exposure” would have occurred before 1998.
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6. Administrative Law Judge Mark Churchwell filed an
Opinion and Order on November 18, 2013, finding
that the applicable statutes of limitations for
asbestosis and silicosis is set out in Arkansas
Code Annotated sections 11-9-601(g)(1)(B) and 11-
9-702(a)(2)(B), finding that the applicable
statute of limitations for an occupational disease
due to exposure to chemicals other than asbestosis
or silicosis, is set out in Arkansas Code
Annotated sections 11-9-601(g)(1)(B) and 11-9-
702(a)(2)(A), and finding that the claimant’s
claim for benefits for lung cancer allegedly
caused by exposure to asbestos and other chemicals
filed against the respondents under the Arkansas
Workers’ Compensation Law is barred by the
applicable statutes of limitations.

7. No appeal was taken by either party to the Opinion
and Order filed on November 18, 2013.

8. In a letter dated January 17, 2014, claimant
modified his claim to include the allegation that
the “on-the-job exposure” causing lung cancer was
extended beyond the employer’s premises because
the employee’s clothing, having been infiltrated
by the “exposure to asbestos and other chemicals”,
when taken home by the employee, would have caused
him to be exposed not only on the employer’s
premises, but away from the premises in his home
as well.

9. In a telephone conference conducted on March 24,
2014, the parties stipulated that the Opinion and
Order filed on November 18, 2013, is res judicata
on the issue of whether the claimant’s claim for
benefits for lung cancer allegedly caused by
exposure to asbestos and other chemicals at work
is barred by the applicable statutes of
limitations.  However, the parties agreed to
submit the new claim for a decision on two issues:
(1) whether a claim for lung cancer allegedly
caused by exposure away from work due to
infiltration of clothing by asbestos and other
chemicals at work is covered and the Arkansas
Workers’ Compensation Law, and (2) if so, whether
the new claim is barred by the applicable statute
of limitations.

The record for this Opinion and Order consists of the

agreed stipulations contained herein and the Opinion and
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1The Arkansas Courts have long recognized the
difference between occupational diseases and occupational
injuries, and although not necessarily determinative, the
Courts have recognized that occupational diseases are
generally gradual rather than sudden in onset.  Hancock v.
Modern Industrial Laundry, 46 Ark. App. 186, 878 S.W.2d 416
(1994).  In the present case, the claimant does not assert
that his cancer was caused by either a single or a short
term exposure.

Order previously filed on November 18, 2013, a copy of which

has been “blue-backed” to identify it as the only document

in the record.

DISCUSSION

Issue 1: Is The Occupational Disease Currently Alleged By
The Claimant Covered By The Arkansas Workers’ Compensation
Law?

This case involves unresolved questions as to whether

the Arkansas Workers’ Compensation Law would cover a lung

cancer allegedly caused by a combination of (1) a direct

exposure to chemicals at work as well as (2) a delayed

exposure occurring away from work due to the workers’

clothing allegedly having been infiltrated by chemicals at

work.  There appears to be no dispute in the present case

that a claim for lung cancer allegedly caused by long term

exposure to chemicals is a claim for an “occupational

disease” governed by Arkansas Code Annotated Section 11-9-

601 et seq, rather than a “compensable injury” governed by

Arkansas Code Annotated Section 11-9-102.1 

Arkansas Code Annotated Section 11-9-601(e)(1) and (3),

and Section 11-9-601(g)(1)(A) provide as follows:
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(e)(1)(A) “Occupational disease”, as used in this
chapter, unless the context otherwise requires, means
any disease that results in disability or death and
arises out of and in the course of the occupation or
employment of the employee or naturally follows or
unavoidably results from an injury as that term is
defined in this chapter.

(B) However, a causal connection between the occupation
or employment and the occupational disease must be
established by a preponderance of the evidence. 
                          ...
(3) No compensation shall be payable for any ordinary
disease of life to which the general public is exposed.
                          ...
(g)(1) An employer shall not be liable for any
compensation for an occupational disease unless: (A)
The disease is due to the nature of an employment in
which the hazards of the disease actually exist and are
characteristic thereof and peculiar to the trade,
occupation, process, or employment and is actually
incurred in his or her employment....

Consequently, to state a claim for an occupational

disease covered by the Act, the alleged disease must: (1) be

a result of the nature of that particular employment or

occupation; (2) be actually occurred in the employment; and

(3) not be an ordinary disease of life.  Alcoa v. Vann, 14

Ark. App. 812, 686 S.W.2d 812 (1985).  A disease may be

compensable, although the general public can contract the

disease, if the nature of the employment exposes a worker to

a greater risk of the disease than the risk experienced by

the general public or workers in other employments.  Osmose

Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675

S.W.2d 841 (1984).  To constitute a compensable occupational

disease, there must be a recognizable link between the
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nature of the job and an increased risk in contracting the

disease.  Sanyo Mfg. Corp., supra.  

With regard to the requirement that the disease “arises

out of and in the course of the occupation or employment,”

“arising out of the employment” refers to an origin or

cause.  The phrase “in the course of employment” refers to

the time, place, and circumstances under which an injury or

disease occurred.  Deffenbaugh Industries v. Angus, 313 Ark.

100, 852 S.W.2d 804 (1993).

In the present case, I find the claimant has alleged

that he sustained an occupational disease covered by

Arkansas Code Annotated Section 11-9-601, when the claimant

alleged that he experienced asbestos and other chemical

exposure at work culminating in a diagnosis of lung cancer. 

To the extent that the claimant alleges that he

contracted cancer as a result of exposure to asbestos and

other chemicals that occurred while at work, such that the

alleged exposure would constitute an increased risk of

disease due to the employment, and the exposure occurred

within the time and space boundaries of the employment,

there would appear to be no reasonable doubt that the

Arkansas Workers’ Compensation Law was intended to cover

this type of alleged occupational disease.  See generally,

Porocel Corp. v. Circuit Court of Saline County, 2013 Ark.

171; Alcoa v. Vann, 14 Ark. App. 223, 686 S.W.2d 812 (1985);

Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333, 641 S.W.2d
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723 (1982).

In any event, there is no dispute that this aspect of

the claimant’s claim has already been litigated, that the

claimant did allege an occupational disease from exposure at

work in the first claim, and that this examiner has

previously found that this aspect of the claim is barred by

the applicable statute of limitations.  There is no dispute

that these findings are now res judicata on a claim for an

occupational disease due to exposure at work.    

Alternatively, the claimant now alleges that he

contracted cancer as a result of exposure to asbestos and

other chemicals due to infiltration of his clothing at work,

which then caused him to be exposed not only on the

employer’s premises, but away from the premises and in the

home as well. 

In Porocel Corp. v. Circuit Court of Saline County,

2013 Ark. 172, a former employee at Porocel similarly

alleged that his clothing became infiltrated with toxic

chemicals at work, causing contamination of his home where

he continued to be exposed.  The former employee argued

before the Arkansas Supreme Court that his injuries were not

covered under the Arkansas Workers’ Compensation Law because

(1) the law’s definition of a compensable injury excludes

injuries suffered at home and injuries incurred at a time

employment services are not being performed; and (2) his

alleged injuries resulting from his exposure at home did not
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occur within the course and scope of his employment and were

not compensable under the Workers’ Compensation Law. 

However, the Arkansas Supreme Court refused to address this

argument because it was not first raised at the Commission. 

For the following reasons, I find that the allegations

in the present case of exposure at home caused by clothing

contamination at work are covered by the Arkansas Workers’

Compensation Law.

First, to the extent that it has previously been argued

in Porocel that an injury that occurs at home cannot “arise

out of and in the course of employment,” I note that the

Arkansas Court of Appeals held otherwise in Jones v. City of

Imboden, 39 Ark. App. 19, 832 S.W.2d 866 (1992).  The Court

in that case awarded workers’ compensation benefits for an

injury that Jones sustained in a scuffle at his home over a

month after he ended his employment as the city marshal for

the City of Imboden the first week of July 1989.  The Court

of Appeals awarded benefits under circumstances where

another Imboden resident, Bob Taylor, had created

disturbances on several occasions in 1988 and 1989 and

Jones, as city marshal, had been required to physically

restrain Taylor and take him to a mental hospital.  On each

occasion, Taylor threatened to kill Jones.  On the evening

of August 11, 1989, approximately 30 days after Jones had

resigned as city marshal, Taylor appeared outside his

bedroom window and threatened to kill Jones.  Jones called
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2 The analysis of the Arkansas Court of Appeals in
Jones v. City of Imboden, 39 Ark. App. 19, 832 S.W.2d 866
(1992), and the cases cited therein, appear consistent with
the interpretation of Professor Larson that a strict
interpretation of the term “arising” means “originating” not
“occurring” or “manifesting.”  See 2 Lex K. Larson, Larson’s
Worker’s Compensation § 29.03 (Matthew Bender, Rev. Ed.)
Professor Larson states that the modern (and correct) rule
is illustrated by the New Jersey case of Daniello v. Machise
Express Co., 119 N.J. Super. 20, 289 A.2d 558 (1972), aff’d,
122 N.J. Super. 144, 299 A.2d 423 (App. Div. 1973) where a
truck driver’s clothes became contaminated with jet fuel
during the course of his work one day but did not catch fire
until he lit a match at home that evening.  Despite the fact
that the incident occurred while the claimant was at home,
benefits were awarded because the incident had its inception
in the claimant’s work.  

the sheriff, but Jones became injured when a scuffle broke

out between Jones and Taylor after deputies arrived.

In finding that Jones’ injury arose in the course of

his employment, notwithstanding that his employment had

ended, the Court of Appeals cited with approval cases from

other jurisdictions interpreting “arising” in the course of

employment to mean “originating” in the course of employment

rather than “occurring” in the course of employment. Id.

quoting Graybeal v. Board of Supervisors of Montgomery

County, 216 Va. 77, 216 S.E.2d 52 (1975); Field v. Charmette

Knitted Fabric Co., 245 N.Y. 139, 156 N.E. 642 (1927);

Thornton v. Chamberlain Manuf. Corp., 62 N.J. 235, 300 A.2d

146 (1973).2 

In a rather clear response to Jones v. City of Imboden,

39 Ark. App. 19, 832 S.W.2d 866 (1992), the Arkansas General

Assembly in Act 796 of 1993 added the following language,
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presently codified at Arkansas Code Annotated Section 11-9-

102(4)(B)(iii), regarding the definition of a compensable

injury under the Arkansas Workers’ Compensation Law:

     (B) “Compensable injury” does not include:

(iii) Injury which was inflicted upon the employee at a
time when employment services were not being performed
or before the employee was hired or after the
employment relationship was terminated[.]

If the claimant in the present case had filed a claim

for an alleged compensable injury subject to the definition

of a compensable injury as contained in Arkansas Code

Annotated Section 11-9-702(4), then the employment services

exclusion contained in Section 11-9-102(4)(B)(iii) would be

relevant and controlling.  However, in the present case, the

claimant has filed a claim for an alleged occupational

disease under Arkansas Code Annotated Section 11-9-601 et

seq, and Arkansas Code Annotated Section 11-9-102(4)(C)

provides:

(C) The definition of “compensable injury” as set forth
in this subdivision (4) shall not be deemed to limit or
abrogate the right to recover for mental injuries as
set forth in § 11-9-113 or occupational diseases as set
forth in § 11-9-601 et seq. 

Consequently, to the extent that the claimant may assert, as

argued in Porocel, supra, that a portion of his exposure

from contaminated clothing occurred away from work, at a

time when employment services were not being performed, I

find that the employment services requirement added by Act

796 and cited by the former employee in Porocel does not

apply to a claim for an occupational disease.
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Because the claimant asserts that his clothing became

contaminated at work, I also find that his alleged exposure

caused by contaminated clothing would have its origin within

the time and space boundaries of his employment at

International Paper Company such that he has alleged a claim

for an alleged occupational disease that both arose out of

and occurred in the course of his employment, as the term

“course of employment” was interpreted by the Arkansas Court

of Appeals in Jones v. City of Imboden, 39 Ark. App. 19, 832

S.W.2d 866 (1992).    

Issue 2: Do The Applicable Statutes Of Limitations Bar The
Present Claim For Benefits For Lung Cancer And Any Possible
Claim For Asbestosis Or Silicosis?

In the present case, the claimant has alleged that an

exposure to asbestos and other chemicals has resulted in

lung cancer.  However, in their original stipulations, the

parties also made reference to the statute of limitations

for asbestosis and silicosis.  For the sake of completeness,

the allegations in this case will therefore be analyzed both

under the general statute of limitations that would include

lung cancer and under the specific statute of limitations

applicable only to asbestosis and silicosis.

To the extent that the claimant alleges that an

exposure to asbestos and other chemicals has resulted in

lung cancer, the applicable statute of limitations for

occupational diseases other than silicosis or asbestosis is

set out in Arkansas Code Annotated sections 11-9-
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601(g)(1)(B) and 11-9-702(a)(2)(A).  To the extent that the

claimant may also allege that an exposure to asbestos and

other chemicals has resulted in either asbestosis or

silicosis, the applicable statute of limitations is set out

in Arkansas Code Annotated sections 11-9-601(g)(1)(B) and

11-9-702(a)(2)(B).  See generally Reynolds Metal Co. v.

Circuit Court of Clark County, 2013 Ark 287. 

     Arkansas Code Annotated Section 11-9-702(a)(2)(A)-(B)

(Repl. 2012) states:

(2)(A) A claim for compensation for disability on
account of injury which is either an occupational
disease or occupational infection shall be barred
unless filed with the commission within two (2) years
from the date of the last injurious exposure to the
hazards of the disease or infection.

(B) However, a claim for compensation for disability on
account of silicosis or asbestosis must be filed with
the commission within one (1) year after the time of
disablement, and the disablement must occur within
three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

Further, Arkansas Code Annotated section 11-9-

601(g)(1)(B) provides:

(g)(1) An employer shall not be liable for any
compensation for an occupational disease unless:
                   ...
(B) Disablement or death results within three (3) years
in case of silicosis or asbestosis, or one (1) year in
case of any other occupational disease ..., after the
last injurious exposure to the disease in the
employment[.]

A. Application Of The General Occupational Disease
Statute Of Limitations Applicable To Lung Cancer.

As quoted above, under the provisions of Arkansas Code

Annotated Section 11-9-702(a)(2)(A), the claimant had two
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years from his last injurious exposure to timely file a

claim for an alleged occupational disease other than

silicosis or asbestosis.

In the present case, there is no dispute that the

claimant’s employment ended in 1997, and the parties have

stipulated that any alleged injurious exposure would have

occurred before 1998.  However, the claimant did not file

any claim until 2013, more than fifteen years after his last

possible injurious exposure to asbestos and other chemicals

in his employment with International Paper Company.  Since

fifteen years exceeds two years, the present claim for lung

cancer allegedly caused by exposure to asbestos and other

chemicals related to the claimant’s employment at

International Paper Company was filed outside the applicable

statute of limitations in Arkansas Code Annotated Section

11-9-702(a)(2)(A), regardless of when the claimant’s

disablement occurred.

As quoted above, Arkansas Code Annotated Section 11-9-

601(g)(1)(B) contains an additional provision that an

employer shall not liable unless disablement or death

results within one year from the last injurious exposure,

for occupational diseases other than asbestosis or

silicosis.

As discussed more fully below in the context of

asbestosis and silicosis, the Arkansas Courts have held that

disablement occurs when the employee is no longer able to
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work and earn his usual wages. Hamilton v. Jeffrey Stone

Co., 6 Ark. App. 333, 641 S.W.2d 723 (1982).

In the present case, the parties have not stipulated to

or presented evidence as to when the claimant became

disabled from his lung condition for purposes of the

application of Arkansas Code Annotated Section 11-9-

601(g)(1)(B).  Nevertheless, as discussed above, this claim

for lung cancer filed in 2013 is barred by the two year

statute of limitations contained in Arkansas Code Annotated

Section 11-9-702(a)(2)(A), regardless of when the claimant’s

disablement occurred, since the claim was filed more than 15

years after the claimant’s last possible injurious exposure

in 1997.

B. Application of The Statute Of Limitations For
Asbestosis And Silicosis.

As quoted above, Arkansas Code Annotated Section 11-9-

702(a)(2) provides that a claim for compensation on account

of asbestosis or silicosis must be filed within one year

after the time of disablement, and the disablement must

occur within three years from the date of the last injurious

exposure.

The Arkansas Courts have held that disablement occurs

when the employee is no longer able to work and earn his

usual wages, and the one year period in which to file a

claim for asbestosis or silicosis begins to run at the time

of disablement, not at the time the claimant learns that he

is suffering from the disease.  Hamilton v. Jeffrey Stone
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Co., 6 Ark. App. 333, 641 S.W.2d 723 (1982).

So, for example, in Quality Excelsior Coal Co. v.

Smith, 233 Ark. 67, 342 S.W.2d 48 (1961), the injured

employee was informed by doctors in 1950 that he had

silicosis grade 3; he filed a claim for benefits in 1954 and

continued to work until he was no longer capable of working

in 1957.  His employer argued that the statute of

limitations began to run in 1950 when the employee was

informed by doctors that he had advanced silicosis, i.e., at

a time when the employee knew or should have known he was

disabled.  However, the Arkansas Supreme Court found that

disablement occurred when the employee became unable to work

in 1957, so that a claim filed in 1954 was timely.

In contrast, in Hamilton v. Jeffrey Stone Co., 6 Ark.

App. 333, 641 S.W.2d 723 (1982), the claimant was exposed to

silica dust in his job between 1959 and 1969.  He was

diagnosed with silicosis in November of 1980 and filed a

claim for benefits in December of 1980.  The claimant

contended that the statute of limitations did not begin to

run until he knew or should have known of his disease. 

However, the Arkansas Court of Appeals affirmed a finding

that the claim filed in 1980 was barred by the statute of

limitations.           

The Court of Appeals in a subsequent decision in the

Hamilton case also found that no constitutional violation of

due process or equal protection existed in the Arkansas
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3Whereas the former employee in Porocel apparently
contended that he continued to be exposed at home after his
work ended, creating uncertainty as to the last possible
injurious exposure date, the claimant in the present case
has stipulated that any alleged injurious exposure would
have occurred before 1998.

Workers’ Compensation Law in a statute of limitations for

silicosis which is based on the date of last injurious

exposure and the date of disablement, rather than being

based on the date that the employee knows or should

reasonably be expected to know the nature and extent of his

injuries.  Hamilton v. Jeffrey Stone Co., 25 Ark. App. 66,

752 S.W.2d 288 (1988).  

In the present case, there is no dispute that the

claimant’s employment ended in 1997, and that any possible

injurious exposure to asbestos and other chemicals would

have occurred before 19983.  Although the parties have not

stipulated to the claimant’s date of disablement, there is

no dispute that the claimant’s claim was not filed until

September of 2013, over fifteen years after his last

possible injurious exposure to asbestos at work in 1997. 

Since fifteen years exceeds four years, I note that it would

be mathematically impossible for the claimant to have

satisfied both requirements of the statute of limitations

for asbestosis: that he file a claim within one year from

his date of disablement and that his disablement occur

within three years from his last injurious exposure to

asbestos (a combined maximum four years between last
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injurious exposure and date of claim filing).  

As the Court’s conclusions in Hamilton, supra indicate,

even if the claimant’s first diagnosis occurred recently,

that fact would not prevent the statute of limitations from

having run in 2001, i.e., four years after his last possible

injurious exposure to asbestos related to his work at

International Paper in 1997.

Consequently, for all of the reasons discussed herein,

I find that the claimant’s claim against the respondent for

lung cancer is untimely under either (1) the statute of

limitations for a claim for asbestosis or silicosis or under

(2) the more general occupational disease statute of

limitations that would appear to apply to this claim for

benefits for lung cancer allegedly caused by exposure to

asbestos and other chemicals. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s previously filed claim for workers’
compensation benefits for lung cancer allegedly
caused by exposure to asbestos and other chemicals
at work was found in an Opinion and Order filed on
November 18, 2013, to be barred by the applicable
statutes of limitations; that finding is now res
judicata.  

2. The claimant’s present claim for workers’
compensation benefits for lung cancer allegedly
caused by exposure away from the employer’s
premises due to infiltration of his clothing by
asbestos and other chemicals at work is covered by
the Arkansas Workers’ Compensation Law.

3. However, the claimant’s present claim for
workers’ compensation benefits for lung
cancer allegedly caused by exposure away from
the employer’s premises due to infiltration
of his clothing by asbestos and other
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chemicals at work, filed against the
respondents under by the Arkansas Workers’
Compensation Law, is untimely and barred by
the statute of limitations.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


