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STATEMENT OF THE CASE

The above captioned claim was set for hearing on January 6, 2014 before the Workers’

Compensation Commission in Springdale, Arkansas.   A pre hearing order was filed on November 26,

2013, however before hearing the posture of the case changed and the parties asked, via email,  to be

allowed to submit the case for decision on the record with agreed stipulations and briefs (Commission

x, 1 ).  The request was granted, the case removed and a briefing schedule set (Commission x, 2 ).

Counsel filed briefs in this matter on January 15, 2014 and February 12, 2014 respectively( C x, 1; R x,

1 ).

The parties agreed, in briefs submitted, to the following stipulations: 

1. That an employee/employer relationship existed on March 5, 2005.

2. That Patty Madison suffered an injury to her right knee which required surgery.  This

injury was accepted as a compensable, and as part of the surgery a patella wire was

placed in her knee. 

3. That it is undisputed that the patella wire hardware was necessary as a result of the prior

compensable injury that occurred on March 5, 2005.

4. That the last benefit was paid to the claimant on December 12, 2006 and a Form C filed

on August 23, 2013.
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5. That attached hereto is a medical record index from Dr. Christopher Dougherty, pages

1-3, wherein Dr. Dougherty stated that he would recommend removal of the hardware

with arthroscopy to inspect the backside of the knee.

6. That both parties agree that no benefits, other than medical benefits, would survive a

statute of limitations defense.  Under the circumstances, the only issue remaining is

whether Patty Madison is entitled to the treatment proposed by the doctor in his

October 30, 2013, medical report( C x, 1 ).  

The stipulations submitted on the record, as part of briefs submitted,  are hereby accepted as fact.  From

a review of the stipulations and briefs and other matters properly before the Commission the following

decision is rendered. 

DISCUSSION

The Commission has been asked to determine if the claimant is entitled to additional treatment

as proposed by Dr. Dougherty for the removal of a patella wire.  The respondents contend that the

proposed treatment is barred by the Statute of Limitations under Arkansas Code Annotated §11-9-702

(b)(1) and (2).  A. C. A. §11-9-702(b)(1) states:

 “In cases in which any compensation, including disability or medical,
has been paid on account of injury, a claim for additional compensation
shall be barred unless filed with the Commission within one year from
the date of the last payment of compensation or two years form the
date of the injury, whichever is greater.” 

The Commission must first determine if A.C.A §11-9-702(b)(1) applies to this matter.  The

parties have agreed that the claimant suffered a compensable injury in March of 2005.  That injury

required surgery and a patella wire placement.  They have additionally agreed that  the claimant’s last

payment of benefits was on December 12, 2006 and that a Form C was filed on August 23, 2013,

requesting additional medical treatment in the form of the patella wire removal.  Clearly, the need for

the patella wire is a result of the claimant’s compensable injury.  However,    there is no question that

the claimant’s request for additional medical treatment was not requested in a timely manner under

A.C.A. §11-9-702(b)(1).  The request was not filed within a year of the last date of payment of
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compensation.  Additionally, it was filed well outside two years from the claimant’s date of injury in

2005.  However, due the nature of the medical treatment sought [the removal  of a patella wire]  this

claim must not only be considered under A.C.A §11-9-702(b)(1), but also  under section (b)(2) of that

same statute.  A.C.A. §11-9-702(b)(2) states:

 “The time limitation shall not apply to claims for replacement of
medicine, crutches, ambulatory devices, artificial limbs, eyeglasses,
contact lenses, hearing aids, and other apparatus permanently or
indefinitely required as a result of the compensable injury, when the
employer or carrier previously furnished such medical supplies but
replacement of such items shall not constitute payment of
compensation so as to toll the running of the statute of limitations.”

The claimant contends that the patella wire in question would qualify as an apparatus that is

permanently of indefinitely required as result of her compensable injury( C x, 1 ).  As such, the claimant

argues that A.C.A §11-9-702(b)(2) applies to the facts of this case and the statute of limitations as set

out in A.C.A  §11-9-701(b)(1) would not apply.  They argue that with respect to replacing the patella

wire the statute of limitations would not bar the claim and the respondent should be ordered to pay for

the requested medical treatment.  The respondents argue that the patella wire is being removed and not

replaced.  They contend that the wording of A.C.A 1 §1-9-702(b)(2) contemplates the replacement of

permanently or indefinitely required apparatus that resulted from the claimant’s compensable injury (

R x, 1).  The medical records included with the claimant’s brief reflect the opinion of Dr. Dougherty.

He notes that the claimant had a broken patella wire at the superior aspect of the knee( C x, 1).

Additionally,  Dr. Dougherty recommends the removal of the patella wire.  A review of the total medical

record reveals no recommendation for the replacement of the patella wire once it is removed.  The

Arkansas Supreme Court addressed statutory interpretation in Rose v. Arkansas State Plant Bd.,363

Ark.281, 213 S.W.3d 607(2005). The Court opined that where the language of a statute is plain and

unambiguous, the Court determines legislative intent from the ordinary meaning of the language used.

Clearly, A.C.A §11-9-702(b)(2) refers to the statute of limitations as it relates to the  replacement of an

apparatus, there is no mention of removal of an apparatus.  If the Commission looks to the ordinary

meaning of the statutory language, then the removal of hardware would  not fall under the meaning of
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A.C.A. §11-9-702(b)(2).  The claimant argues that the Commission should apply the holding in Jones

Truck Lines and Transportation Ins. Co. v. Pendergrass, 90 Ark. App. 402(2005).  In Jones, the Court

affirmed the Commission’s award of  benefits for a second total knee replacement after thirty years.

The Court found that the statute of limitations did not bar the award of benefits.  However, Dr.

Dougherty did not recommend a replacement of the claimant’s patella wire, but simply stated that he

recommended a removal of the broken wire.  There is no discussion of the condition of the claimant’s

knee once the hardware is removed.   The claimant’s contention that Dr. Dougherty wishes to replace

the patella wire is not supported by the medical evidence.  Clearly, the provisions of A.C.A §11-9-

702(b)(2) apply to the replacement of apparatus and not removal.  Since Dr. Dougherty did not

recommend replacement of the patella wire, A.C.A. §11-9-702(b)(2) does not apply to the facts as

presented in this matter.  Therefore, I find that the statute of limitation as set out in A.C.A §11-9-

702(b)(1) applies to this matter and the claimant’s request for additional medical treatment is barred. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Based on the applicable statutes and the evidence and briefs submitted, the claimant’s

request for additional medical treatment in the form of a patella wire removal is barred

by the statute of limitations as set forth in A.C.A. §11–9-702(b)(1).

ORDER

Based on the foregoing findings and conclusions, I have no alternative but to deny and dismiss

this claim in its entirety.

IT IS SO ORDERED.

                                                                
AMY GRIMES
ADMINISTRATIVE LAW JUDGE



May 9, 2014

Mr. Kenneth Osborne
Attorney at Law
P.O. Box 1345
Fayetteville, AR 72702

Mr. Michael E. Ryburn
Attorney at Law
650 So Shackleford, Ste 231
Little Rock, AR 72211

RE: Patty Madison v. Highland Healthcare & Rehab Ct.
WCC No.: F502617

Counselors:

Enclosed you will find a copy of the Opinion rendered on today’s date in above referenced
case along with instructions and information for an appeals process.

Sincerely,

Amy Grimes
Administrative Law Judge
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c. Ms. Patty Madison
P.O. Box 1507
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