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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 26, 2014, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on April 15, 2014.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about April

1, 2010, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $517.56, the claimant would be

entitled to compensation rates of $345.00 for temporary total disability

benefits and $259.00 for permanent partial disability benefits.

4. Respondents No.1 accepted the claim as compensable and have paid

benefits.

5. Claimant reached MMI no earlier than February 1, 2012.

6. Respondents’ No. 1 has accepted the anatomical ratings of three per

cent (3%) to the body as a whole for the right shoulder and four per

cent (4%) to the body as a whole for the left shoulder. 

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s head injury.

2. The date claimant reached end of his healing period.

3. Additional temporary total disability benefits from February of 2012

until March of 2013.

4. The Claimant’s entitlement to permanent and total disability benefits

or additional wage loss benefits.

5. Controversion and attorney’s fees.

6. All other issues are reserved.
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The record consists of a one volume transcript of the June 26, 2014, hearing,

consisting of the testimony of Glenn William Myers, Rori Ann Myers, Fannie Lynn

Myers, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Reports with Index);

Respondents’ No. 1 Exhibit No. 1 (Packet of Medical and Non-Medical with Index);

and Respondents’  No. 1 Exhibit No. 2 (Doctor Zolten’s Report dated 3-12-14);

Respondents’ No. 1 Exhibit No. 3 (Payment History);and Respondent  No. 2 Exhibit

No. 1 (Letter of Christy King).  In addition, the letter and spreadsheet dated June 30,

2014 and submitted on July 14, 2014, have been blue-backed and are incorporated

by reference and made a part of this record.

CONTENTIONS

The claimant contends he was injured in an automobile accident on April 1,

2010, while working as a police officer for the City of Rockport.  He injured both

shoulders, which required surgery, and sustained a closed head injury.  He

contends he is permanently and totally disabled as a result of his injuries or that he

is entitled to additional wage loss. The claimant reached the end of his healing on

March 11, 2013, and is entitled to additional Temporary Total Disability benefits.

Respondents No. 1 contend that the claim of brain injury is not supported by

objective findings; that they have accepted claimant’s anatomical impairment to his

shoulders; that they contend claimant has had wage loss disability of thirteen

percent (13%).  Respondents contend the healing period ended on February 1,

2012, and claimant is not entitled to additional Temporary Total Disability benefits.
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Respondents do contend further that it is entitled to an offset against wage loss

disability for benefits received by the claimant for retirement disability paid for in

whole or in part by respondents.  To the extent that the claimant’s impairment or

disability is due to a mental injury or illness, the employee’s benefits for such

impairment shall be limited to 26 weeks of disability benefits which would run

concurrently with the payment of temporary total disability benefits.  

Respondent No. 2, Death & Permanent Total Disability Trust Fund (the Trust

Fund), contends that if Myers is found to be permanently and totally disabled, the

Trust Fund stands ready to commence weekly benefits in compliance with A.C.A. §

11-9-502.  The Trust Fund has not controverted the claimant’s entitlement to

benefits.

FACTUAL BACKGROUND

Myers is 39 years old (DOB: 7-15-75). He graduated from high school in 1993

and had taken one course at the vo-tech in Malvern.  Prior to his work as a police

office, he had worked in construction and as a mechanic for John’s Honda.  He had

also worked at St. Joseph Hospital for Hot Springs Radiology hanging x-ray films and

at JJ’s Truck Stop changing tires and other work.  He began working in the jail for the

Sheriff ’s Department in 2002.  He worked as a patrol officer for the City of Rockport

from 2004 until his accident in 2010.  

Myers was injured on April 1, 2010, when his police car was hit by a full-sized

Dodge four wheel drive pick-up truck.  The people in the truck were killed on impact.

Myers explained that the trooper who worked the accident stated that he made eight

360's within fifty-something feet before hitting a cinder block retainer wall just behind
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the driver’s door.  He explained that both air bags went off.  He cannot recall if he hit

his head when the car was spinning around or when he hit the concrete wall.  He

recalled people coming to get him out of the car.  He tried to check on the other

people but could not walk.  He was taken to the emergency room.  He had pain in

his shoulder, head, chest, and all over his body.  His right shoulder was bad.  He was

released from the emergency room and referred to Dr. Lorio who performed surgery

on his right shoulder.  He also had physical therapy.  He returned to work in October

of 2010, but stopped working because his shoulders kept failing him and his thought

process was not clear.  He was retired medically from the police department.  Myers

began drawing retirement benefits from LOPFI.  

Myers returned to Dr. Lorio on May 13, 2011, with complaints on both

shoulders.  Dr. Lorio performed surgery on his left shoulder.  He explained that both

shoulders have “catches” in them and he has had loss of strength.  In December of

2012, he was seen by Dr. Baskin.  Myers explained that he had headaches after the

accident that he never had before and problems with his memory.  His headaches

every day.  The pain is constant but varies from side to side of his head and all over

his head.  Myers explained that he gets angry if someone says the wrong thing to

him and real tired if he tries to exert himself.  He gets dizzy and light-headed.  He

drives to his mother’s house a couple of miles from his house and his son’s baseball

games which are about fifteen minutes from his house.  He explained that

sometimes he forgets where he is going.  He spends most of his time at this

mother’s house.  He cannot take care of the dog because he forgets that he has let

him outside.  He forgets to take his blood pressure medication.  Myers testified that
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before the accident he was very laid-back, but now people make him angry and he

gets mad, throws things, and hits the walls.  

Myers testified that he is receiving social security disability benefits.  He takes

arthritis medication to help with the pain in his joints.  Myers testified that he went to

a counselor but was told that the medications were for chemical imbalance and not

injuries.  

Rori Myers testified that she has been married to Glenn Myers for seven

years.  She works at Fred’s in Arkadelphia.  She previously worked as the court clerk

in Rockport.  Rori Myers testified that her husband was a great father, good provider,

easy to get along with, and adventurous. She explained that he like to go fishing and

worked on vehicles.  He would take the kids to play with dirt bikes and taught them

mechanical things about the dirt bikes.  He also helped her with financial planning

for the family.  Since the accident, she explained that she cannot let him have a debit

card because he has no concept of money.  She testified that since the accident,

he will spend money on whatever he wants without consideration of the family’s bills

or needs.  She testified that since the accident, Glenn Myers has episodes where he

gets angry and yells and curses.  She explained that prior to the accident she had

never heard him raise his voice.  She explained that he used to work on his vehicles

and kept them in tip-top shape, but does not keep them in shape since the accident.

He doesn’t spend time alone at home since the accident.  He cannot cook because

he leaves it on the stove.  His mother cooks for him and the kids on the nights that

she is at work.  She testified that he never drank alcohol before the accident, but

now he has started drinking.  She explained that he loses his temper because he
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thinks everything is stupid now.  She said he is like a child and requires repeated

praise whenever he does something like wash the dishes or mow the yard.  She

testified that when he got his first Social Security check he wanted to buy his friend

a PlayStation instead of fixing the windshield on her car.  She testified that they are

$2,000.00 behind on child support on one child.  The LOPFI check is $1,182.00

monthly after taxes.

They received $11,000.00 from insurance for the people that hit him.  She

explained that he spent the money instead of allowing her to pay bills and get caught

up on various expenses.  

Fannie Myers testified that she was the claimant’s mother.  She testified that

prior to the accident, Glenn rarely spent time at her house because he was always

busy with work or the children.  Since the accident, he spends almost every day with

his sister and her because he is afraid to be alone.  The first thing she noticed about

Glenn after the accident was his complaints of headaches since he had never had

headaches.  She testified that he had never had a temper before the accident, but

he now goes into a rage, curses, and hits things. She also noted his forgetfulness

since the accident. 

Medical records reveal that Myers was examined by Dr. Jerry Lorio, an

orthopedic surgeon, on April 8, 2010.  Dr. Lorio diagnosed him with a right shoulder

rotator cuff tear and recommended surgery on the right shoulder.  On April 16, 2010,

Myers underwent surgical repair of the right shoulder rotator cuff tear with distal

clavicle resection.  Following surgery, Myers was referred to physical therapy.  On

October 14, 2010, after extensive physical therapy, Myers reported improved range
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of motion and strength in his right shoulder.  Myers was released by Dr. Lorio and

returned to work.

Myers returned to Dr. Lorio in June of 2011 with complaints of weakness in

his right shoulder and pain in his left shoulder.  He reported that he had met with his

chief and was seeking medical retirement due to recurrent problems and less

strength in his shoulder making him vulnerable as a police officer.  On June 15,

2011, Myers was assigned a 3% whole body impairment rating on his right shoulder

and was referred for an MRI on his left shoulder.  The MRI of the left shoulder

revealed a partial thickness rotator cuff tear.  Dr. Lorio initially recommended

cortisone injections and therapy.  After conservative care was unsuccessful, Myers

underwent surgical repair of his left shoulder on October 21, 2011.  On February 1,

2012, after extended physical therapy, Dr. Lorio.found Myers to be a maximum

medical improvement in connection with his right and left shoulders.  On December

19, 2012, Myers was assigned a 4% whole body impairment rating for his left

shoulder.

On December 10, 2012, Myers was evaluated by Dr. Barry Baskin for

continued complaints of severe headaches and neck pain from the date of the

automobile accident.  Myers also reported memory loss and difficulty concentrating.

Baskin referred Myers for a cervical MRI and a neuro-psychological evaluation by Dr.

A.J. Zolten.  On February 11, 2013, he was evaluated Dr. Zolten.  Based on his

examination and testing, Dr. Zolten concluded that Myers had findings consistent

with a traumatic brain injury with cognitive deficits.  He also noted underlying

depression and poor sleep.  On February 18, 2013, Myers returned to Dr. Baskin for
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follow-up.  Dr. Baskin recommended physical therapy for his headaches and neck

pain.  He also referred Myers for an MRI on his brain on February 21, 2013.  The

MRI of the brain revealed “Very small focus of high signal within the deep white

matter of the right frontal lobe that may represent a small focus of gliosis.  There are

no findings of recent intracranial ischemia.“ 

On March 11, 2013, Myers returned to Dr. Baskin for follow-up.  Baskin noted

that Dr. Zolten had diagnosed Myers with a coup-contracoup injury which was mostly

left frontal temporal.  Dr. Baskin determined that Myers had reached maximum

medical improvement and released him from his care. 

On September 11, 2013, Myers underwent a Vocational Rehabilitation

Assessment performed by Ms. Heather Taylor.  Her report reflects that she met with

the claimant for a vocational interview and reviewed all available medical records

and conducted labor market research and a transferrable skills analysis.  Taylor

noted that Myers had numerous brain injury deficits that affected his long-term

ability to return to the competitive workforce.  She noted significant memory issues,

word-finding difficulty, poor concentration, and an inability to solve complex

problems or to multi-task.  She noted he would need constant supervision to ensure

that he would stay on task even with memory aids such as his smart phone and

check lists.   Taylor concluded that after consideration of Myers’ physical and mental

impairments, he would not be able to successfully return to competitive employment

either at that time or in the future.  She recommended that Myers consider

volunteering in his community and, if successful, then re-employment might be

considered, but would still be questionable.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about April

1, 2010, when the claimant sustained a compensable injury to his

shoulders.

3. Based on an average weekly wage of $517.56, the claimant would be

entitled to compensation rates of $345.00 for temporary total disability

benefits and $259.00 for permanent partial disability benefits.

4. Respondents No.1 accepted the claim as compensable and have paid

benefits.

5. Claimant reached MMI no earlier than February 1, 2012.

6. Respondents’ No. 1 has accepted the anatomical ratings of three per

cent (3%) to the body as a whole for the right shoulder and four per

cent (4%) to the body as a whole for the left shoulder.

7. The claimant has proven by a preponderance of the evidence that he

suffered a compensable head injury as a result of the work-related

accident on April 1, 2010.

8. The claimant has proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits from

February of 2012 until March 11, 2013.

9. Claimant reached the end of his healing period on March 11, 2013.
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10. The claimant has proven by a preponderance of the evidence that he

is permanently and totally disabled. 

11. Respondents have controverted the claimant’s entitlement to wage

loss disability benefits.  Claimant is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.

 DISCUSSION

I.  Compensability

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas
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Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  A  compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective

findings” are those findings which cannot come under voluntary control of the

patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).  When the primary injury is shown to

have arisen out of and in the course of the employment, the employer is responsible

for any natural consequence that flows from that injury.  Jeter v. B.R. McGinty

Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their

medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant contends that he suffered a compensable

brain injury in addition to the accepted compensable injuries to his shoulders as a



- 13 -MYERS – G002803

result of the work accident.  The respondents contend that there are no objective

findings of a brain injury and, alternatively, that any related benefits would be limited

to 26 weeks of disability benefit to the extent his disability is due to a mental injury

or illness.   

The claimant and his family testified that since the work accident, the

claimant had demonstrated significant cognitive deficits including memory loss,

anger bursts, chronic fatigue, poor verbal skills, and difficulty in managing his

personal and financial matters.  The medical records of Dr. Barry Baskin and Dr.

Zolten, including the MRI of the brain, reflect objective findings consistent with the

diagnosis of a coup-contracoup injury that appears in the left frontal-temporal

portion of Myer’s brain.  It is clear from the evidence that Myers previously

functioned as a skilled police officer with the ability to control his personal emotions,

handle difficult situations, perform physical tasks, and take action in situations that

were dangerous to self and others.  It also clear that since the accident, Myers

requires significant supervision to conduct routine daily activities and can no longer

be in a situation that requires him to assess and act to protect himself or others in

a dangerous situation.  In fact, it was these very observations which led to his

Chief’s decision to recommend that Myers seek medical retirement from the City of

Rockport Police Department.  Therefore, based on the preponderance of the

evidence, I find that the claimant suffered a compensable traumatic brain injury as

a result of the work accident of April 1, 2010.  I further find that this is not the type

of injury contemplated under A.C.A. §11-9-113 which would limit the indemnity

benefits to twenty-six weeks.  
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End of Healing Period

The Arkansas Workers’ Compensation Act does not define maximum

medical improvement.  However, Ark. Code Ann. § 11-9-102(12) states that

“‘healing period’ means that period for healing of an injury resulting from an

accident.  The healing period ends when the underlying condition causing the

disability has become stable and nothing in the way of treatment will improve that

condition.  Clairday vs. The Lilly Company, Inc., No. CA05-696, (April 19, 2006).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit, and if the underlying condition causing the

disability has become stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.  The persistence of pain may

not of itself prevent a finding that the healing period is over, provided that the

underlying condition has stabilized.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982); Arkansas Highway & Transportation Department v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Harvest Foods v. Washam, 52

Ark. App. 72, 914 S.W.2d 776 (1996).

In the instant case, the claimant contends that he reached maximum medical

improvement on March 11, 2013, as reflected in the report of Dr. Barry Baskin.  The

Respondents contend that the claimant reached maximum medical improvement

when he was released by Dr. Lorio in February of 2012.  Based on my finding that

the claimant also suffered a compensable brain injury in addition to the shoulder

injuries treated by Dr. Lorio, I find that the preponderance of the evidence

demonstrates that the claimant reached maximum medical improvement on March
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11, 2013. At that time, Dr. Baskin opined that there was no further medical

intervention needed.  

TEMPORARY TOTAL DISABILITY

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  For an injury to the

body as a whole, a claimant is entitled to temporary total disability compensation

during the period of time that the employee  is within the healing period and totally

incapacitated to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The "healing

period" is defined as the period necessary for the healing of an injury resulting from

an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period is defined as that

period for healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  The healing period continues until the employee is

as far restored as the permanent character of his injury will permit.  When the

underlying condition causing the disability becomes stable and when nothing further

will improve that condition, the healing period has ended, and the claimant is no

longer entitled to receive temporary total disability compensation or temporary

partial disability compensation, regardless of physical capabilities.  Moreover, the

persistence of pain is not sufficient in itself to extend the healing period or to find

that the claimant is totally incapacitated from earning wages.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).
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In the instant case, the claimant attempted to return to work in October of 2010 for

a few months but was unable to perform the necessary job functions of a police

officer due to recurrent problems with his shoulders and his cognitive deficits

resulting from the brain injury suffered in the accident.  Therefore, I find that the

claimant has proven by a preponderance of the evidence that he is entitled to

additional temporary total disability benefits related to the compensable brain injury

from February of 2012 until he reached maximum medical improvement on March

11, 2013.

Permanent Anatomical Impairment

Ark. Code Ann. § 11-9-704(c)(B)(Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a)(Supp. 2002).  The Commission had adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed 1993) for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9- 704(c)(1)(B).  He must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was



- 17 -MYERS – G002803

the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9- 102(14)(A). 

Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain.  In regard to the claimant’s compensable cervical injury, no

consideration can be given in determining the existence or extent of permanent

physical impairment to loss of range of motion, Ark. Code Ann. § 11-9-

102(16)(A)(ii). 

In the instant case, the respondents have not controverted and have paid the

ratings assigned to claimant by Dr. Lorio in connection with the shoulder injuries.

The Respondents have not paid any impairment rating associated with the brain

injury.  The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witnesses’s testimony.  Reeder v. Rheem Mfg.

Co., 38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to
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review the basis for a doctor’s opinion in deciding the weight of the opinion.  Id.

There is no requirement that medical testimony be expressly or solely based on

objective findings, only that the record contain supporting objective findings.  Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical

opinion based solely upon claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is not a substitute for credible

evidence.  Brewer v. Paragould Housing Authority, Full Commission Opinion filed

Jan. 22, 1996 (Claim No. E417617).  The Commission is not bound by a doctor’s

opinion which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).  

Permanent and Total Disability

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage loss disability in excess of permanent anatomical impairment, the claimant

must first prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of the compensable injury.  Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally

incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).
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The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.   Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.   Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

However, so long as an employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than his average

weekly wage at the time of the accident, he shall not be entitled to permanent partial

disability benefits in excess of the percentage of permanent physical impairment

established by a preponderance of the medical testimony and evidence.  Ark. Code
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Ann. § 11-9-522(b)(2)(Repl. 2002).  The employer or its workers’ compensation

insurance carrier has the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages equal to or greater

than his average weekly wage at the time of the accident.  Ark. Code Ann. § 11-9-

522(c)(1).  In considering factors that may affect an employee’s future earning

capacity, the Commission considers the claimant’s motivation to return to work,

since a lack of interest or a negative attitude impedes the assessment of the

claimant’s loss of earning capacity.  Emerson Electric v. Gaston, supra.  The

Commission may use its own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to determine wage-loss disability.

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural process
of aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the
major cause of the permanent disability or need for
treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).  Further, “disability” is defined as an “incapacity because

of compensable injury to earn, in the same or any other employment, the wages

which the employee was receiving at the time of the compensable injury.” Ark. Code

Ann. § 11-9-102(8) (Supp. 1999).
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Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the instant case, the preponderance of the evidence clearly demonstrates

that claimant is unable to return to work.  The rehabilitation expert’s report noted

testified that her test results and observations revealed that the claimant was not

able to work due to his physical and mental impairments. Based on my review of the

credible evidence, I find that claimant has proven by a preponderance of the

evidence that he is entitled to permanent and total disability benefits subject to the

credit claimed for any long-term medical disability benefits paid (less the employee’s

contributions).  

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge 


