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Claimants #1 represented by Mr. Garland L. Watlington, Attorney-at-Law,
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Claimants #2 appeared pro se.

Respondents #1 represented by Mr. David C. Jones, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

This matter comes on for consideration following a mandate from the

Arkansas Court of Appeals which affirmed, in part, and reversed and remanded, in
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part, a decision of the Full  Workers’ Compensation Commission.  In turn, the Full

Commission remanded this claim to the Administrative Law Judge in accordance

with the mandate from the Court of Appeals to determine the proper apportionment

of benefits in this claim.  Following the remand, this Administrative Law Judge

conducted a prehearing conference on June 11, 2014, and a Prehearing Order was

filed on said date.  During the conference, all parties agreed that further

proceedings were not necessary and that the matter could be submitted on

mathematical calculations and a proposed Order submitted for consideration.  A

procedural history of the claim is necessary to address the immediate issue.

A prehearing conference was initially conducted in this claim on October 24,

2012, with all parties participating and a Prehearing Order was filed on said date.

It was stipulated that the employee/employer/carrier relationship existed between

the decedent and respondents #1 at all relevant times, including July 24, 2012; that

the decedent’s death was compensable; that his average weekly wage was

$660.00, entitling all eligible dependents to benefits in an amount up to $440.00 per

week; that respondents #1 either had paid, or were paying the widow benefits at the

rate of $168.00 per week which was based upon wages for a forty (40) hour week

which did not include over-time wages.

The  parties  agreed  that  the  primary  issue  was  whether  the  decedent’s

step-children were eligible dependents at the time of the decedent’s death, and, if

so, how to appropriately apportion the benefits to all eligible depedents.
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Claimants #1 contended, in summary, that the decedent’s step-children were

wholly and actually dependent upon the decedent and were entitled to the same

benefits as the natural children.  Claimants #2 acknowledged that Kobe Myers was

not a natural (biological) child of the decedent and further agreed that said minor

child was not entitled to any benefits.  Although claimants #2 agreed to waive the

entitlement to benefits for the admitted biological children and allow all

compensation benefits to be paid to the claimants #1, an issue was raised

concerning the right, if any, for the mother and natural guardian of claimants #2 to

otherwise waive entitlement to benefits.

Respondents #1 maintained that it had accepted the claim as compensable

and was merely requesting that the Commission determine the eligible benefits, as

well as the respective amounts of each eligible beneficiary.

Respondent #2 contended that the step-children were not wholly and actually

dependent upon the decedent and that any compensation benefits should be paid

to the widow and natural children.

A hearing was conducted on December 14, 2012, to address the issue of

proper apportionment of benefits to all eligible dependents.  At the hearing, it was

further stipulated by all parties, that the minor child, Kobe Myers, was not the

biological child of the decedent and all parties agreed that said minor child was not

entitled to any compensation benefits.  Despite the willingness Haely Morris to

waive entitlement to dependency benefits for the claimant’s biological children,
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Taylor Myers and Kaleb Myers, it was further agreed by all parties that the two (2)

biological children of the decedent were entitled to benefits and that the mother

could not waive said entitlement to benefits.  Further, at the hearing, it was

stipulated that respondent #2, The Trust Fund, had, in fact, controverted the

eligibility of the step-children to compensation.  

At the hearing, claimants #1 contended, in the alternative, that in the event

the step-children were not wholly and actually dependent because of the receipt of

child support benefits from the biological parent, they were partially dependent upon

the decedent and, therefore, eligible beneficiaries, entitled to compensation.

Respondent #2 argued that claimants #1 did not raise the issue of partial

dependency in a timely manner and that it (The Fund) did not have sufficient

information to address the partial dependency issue.

Respondents #1 stated that concerning the issue of controversion, it had not

controverted any benefits for any purposes.  As alternative contention, respondent

#2 maintained that the claimants #1 had the burden of proving partial dependency

and simply could not prove entitlement to partial dependency.  

In summary, all parties agreed that Kobe Myers was not entitled to benefits.

Further, all parties agreed that Taylor Myers and Kaleb Myers, the biological

children of the decedent, were entitled to benefits.  Accordingly, the sole issue

presented for determination was whether the three (3) step-children who were living

with Andrew Myers, the decedent, and his widow at the time of his death were
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eligible dependents and, if is, how to appropriately apportion the benefits to all

eligible dependents.  The issue of controversion was specifically reserved.  

Following the December 14, 2012, hearing, an Opinion was issued on

January 24, 2013, containing the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties and contained in the
Prehearing Order are hereby accepted as fact.

3. The decedent’s widow, Samantha Myers, is entitled to $231.00
per week, representing thirty-five percent (35%) of the average
weekly wage of the decedent at the time of his compensable
death.

4. Kobe Myers is not a biological child of the decedent, was not
wholly and actually dependent upon the decedent for support,
and is not entitled to dependency death benefits as a child of
Andrew W. Myers.

5. The natural and biological children of the decedent,
specifically, Taylor Myers and Caleb Myers were wholly and
actually dependent upon the decedent at the time of his death.

6. Makenna Lilly, Kennady Williams, and Lastyn Tomlison, the
step-children of the decedent, were living with the decedent,
Andrew W. Myers, and his widow, their mother and guardian,
and were wholly and actually dependent upon the decedent at
the time of his death on July 24, 2012.

7. The step-children and the biological children of the decedent
are entitled to equal shares of compensation benefits
remaining after payment of the widow’s thirty-five percent
(35%) of the decedent’s average weekly wage.  More
specifically, the widow is entitled to $231.00 per week and the
remaining available amount of $209.00 is to be apportioned
equally in the amount of $41.80 per week to each eligible
dependent child of the decedent.
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8. Respondents #1 have not controverted any benefits to which
the claimants are entitled.

9. Respondent #2 has controverted the eligibility of the minor
step-children, Makenna Lilly, Kennady Williams, and Lastyn
Tomlison, for purposes of attorney’s fees.

10. Issues not addressed herein are specifically reserved.

A timely appeal of these findings and conclusions was made to the Full

Commission.  On June 5, 2014, the Commission affirmed and adopted the Opinion

of the Administrative Law Judge regarding the distribution of benefits to the various

members of the class.

Again, timely appeal was made from the decision of the Commission to the

Arkansas Court of Appeals.  In its Opinion of February 12, 2014, the Court of

Appeals affirmed, in part, and reversed and remanded, in part, the decision of the

Commission specifically to determine the proper apportionment of benefits.

On June 5, 2014, the Full Commission, in accordance with the mandate from

the Court of Appeals, remanded the claim to the Administrative Law Judge to

determine the proper apportionment of benefits.  Pursuant to that remand, a

conference was held on June 11, 2014, as set out above.  Again, all parties agreed

that further proceedings were not necessary and that the issue of apportionment of

benefits to the class could be decided based upon the evidence of record and the

applicable law.  From a full consideration of the facts, issues, and applicable

statutory and case law, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The distribution of weekly benefits to the widow and five (5) minor

dependents is governed by Ark. Code Ann. §11-9-527(c)(2).  The holding in

McJunkin Trucking Co. v. Byers, 258 Ark. 387, 525 S.W.2d 662 (1975),

requires that no preference of distribution be accorded to any member of the

class.

2. By previous stipulation of the parties at the hearing on December 14, 2012,

the average weekly wage of the deceased, Andrew W. Myers, was sufficient

to produce a maximum weekly compensation rate to the class of $440.00 per

Ark. Code Ann. §11-9-501(b).

3. Due to the size of the class of eligible beneficiaries, each member cannot

receive a full portion of his or her statutory weekly benefit.  Therefore, the

provisions of Ark. Code Ann. §11-9-527(e) must be activated in order to

compute each member’s pro rata share.

4. It is found and determined that the appropriate method of calculating the

weekly benefit rate of the class members is as follows:

a. When the widow’s thirty-five percent (35%) is added to the fifteen

percent (15%) for each of the five (5) children (seventy-five percent

[75%]), the total percentage for the class would be one hundred ten

percent (110%)

b. Since the maximum weekly allowance per subsection 501(b) is

$440.00, the widow’s pro rata share would be 35/110 x $440.00,
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which yields $140.00 per week.  The pro rata share for each child is

15/110 x $440.00, which yields $60.00 per week.  The combined,

individual weekly benefits of the widow ($140.00) and the five (5)

children (5 x $60.00 = $300.00) yields a total of $440.00 per week, the

maximum authorized compensation rate.

5. The weekly benefits calculated in this Order are due and owing in the

amounts specified herein above from the day after Andrew W. Myers’ death.

All accrued benefits to each eligible member of the class shall be paid in a

lump sum and without discount.  Respondent #1 shall be allowed a credit

against the payment of future benefits owed to any eligible member of the

class who has previously received weekly benefits in excess of the amounts

awarded herein.  This Award shall bear interest at the legal rate until paid.

6. All additional issues are, by necessity, specifically reserved.

WHEREFORE, premises considered, respondent #1, Dixieland Gin Repair,

LLC, and Zurich American Insurance Company, is hereby directed and ordered to

pay weekly benefits to the widow and five (5) minor children at their respective

weekly compensation rates in accordance with the foregoing findings and

conclusions.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


