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Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE KENNETH OLSEN, Attorney at
Law, Bryant, Arkansas.

The respondents were represented by HONORABLE RICHARD S. SMITH
and HONORABLE ROBERT MONTGOMERY, Attorneys at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 28, 2014, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on

December 19, 2013, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing. 

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including October 28, 2012.

3) On October 28, 2012, the claimant sustained a compensable
back injury.

4) The claimant’s healing period ended on January 6, 2013.

5) Respondents accepted a 10% whole body impairment.

6) Respondents controvert any wage loss.

7) In the event there is an award of wage loss, respondents cannot
be held to be penalized for interest or late payment based on the
average weekly wage amount over and above the parties
previous stipulation of $584.00 per week for temporary total
disability benefits and $438.00 per week for permanent partial
disability benefits.  (T. pp. 51-52, lines 24-25 & 1-10)

The only issues presented at the full hearing for determination are

whether the claimant is entitled to wage loss disability benefits and attorney’s

fees.

The claimant contended at the full hearing that he is entitled to

substantial wage loss in an amount to be determined by the Commission.

Respondents contended at the full hearing that the claimant is not

entitled to wage loss benefits.  Respondents contend claimant has returned

to work at UAMS and is being accommodated by his employer.  The claimant

is an RN and there are numerous positions at UAMS that he can apply for and

qualify.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) I find the claimant suffered a 5% wage loss disability, over and
above his 10% permanent impairment.

4) Claimant’s attorney is entitled to attorney’s fees on the indemnity
benefits awarded herein.

DISCUSSION

The claimant, age 69, works for UAMS as a registered nurse.  The

medical records show that on October 28, 2012, the claimant was turning over

a patient in bed who weighed 450 pounds.  (Cl. Ex. 1, p. 1)  The medical

records show that while the claimant was assisting the patient he felt a “pop”

in his back.  (Cl. Ex. 1, p. 4)  Following the incident, the claimant received

medical attention and an MRI was performed which revealed a large L4/5

herniated nucleus pulposus.  

Due to the claimant’s herniation at L4/5, a laminectomy was
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recommended and performed by Dr. Glenn Pait on November 20, 2012.  (Cl.

Ex. 1, pp. 9-11)  The parties stipulated the claimant reached maximum

medical improvement from his compensable back injury on January 6, 2013.

Dr. Baskin found the claimant sustained a 10% whole body anatomical

impairment due to his compensable back injury, which was accepted by

respondents.  (RX. 1, pp. 1-4)  The claimant testified Dr. Baskin also left him

with a permanent lifting restriction to “not to lift over 50 pounds.”  (T. p. 11, line

5)  Claimant testified that due to the 50 pound lifting restriction, he was

precluded from bedside nursing.  (T. p. 11, lines 4-7)  The claimant testified

that at the time of his compensable back injury he was working as a charge

nurse earning a base pay of $26.88 per hour.  Claimant testified that before

the accident he was given the responsibility of weekend charge nurse which

gave him an extra 10% plus a $1.50 an hour.  (T. p. 12, lines 17-25)  

After to returning to work after his stipulated compensable back injury,

the claimant testified he was not able to go back to work as a charge nurse.

As a result of not being able to work at the same job he had prior to his injury,

the claimant testified he also was not able to work the weekend shift.  The

claimant testified that the change in position cost him at least 10% of his p ay

plus an extra $1.50 per hour.

Q So you have, as a result of not being able to go back to the
job that you had prior to your injury, you can no longer work the
weekend shift.  Is that correct?
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A Correct.

Q And that costs you at least 10 percent of the pay that you
earned prior, if not more, including the $1.50 an hour?

A Yes.

(T. p. 29, lines 14-20)

The claimant also testified that he has to drive an extra 400 miles per

week back and forth to work due to his change in position following his

stipulated compensable back injury.  (T. p. 30, lines 1-6)  The claimant also

testified his current position with UAMS was scheduled to end within two

weeks of May 3, 2014, and that he had been applying for numerous positions

with UAMS prior to the full hearing.  As of the date of the full hearing, claimant

had not been offered a job.  (T. pp. 15-16, lines 22-25 & 1-2)

The claimant contends as a result of his stipulated compensable back

injury he is entitled to wage loss disability benefits plus attorney’s fees.

Respondents contend the claimant is not entitled to wage loss disability

benefits over and above his stipulated permanent anatomical rating.  

ADJUDICATION

The claimant is seeking wage loss disability benefits as a result of his

compensable back injury.   The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land & Development, 84 Ark. App. 399, 141 S.W.3d
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916 (2004).  When considering claims for permanent partial disability benefits

in excess of the claimant’s percentage of the permanent physical impairment,

the Commission may take into account, in addition to the percentage of

permanent physical impairment, such factors as the employee’s age,

education, work experience, and other matters reasonably expected to affect

his future earning capacity.  Ark. Code Ann. § 11-9-522(b)(i).  In considering

factors that may affect his future earning capacity, the appellate court

considers the claimant’s motivation to return to work since a lack of interest

or negative attitude impedes an assessment of the claimant’s loss of earning

capacity.  Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).  An

injured worker must prove by a preponderance of the evidence that he is

entitled to an award for permanent partial disability benefits.  Permanent

benefits shall be awarded only upon the determination that the compensable

injury was the major cause of the disability or impairment.  Ark. Code Ann. §

11-9-112(4)(F)(ii)(a).  

The claimant is 69 years old and holds a bachelor of science degree in

biology, chemistry, and nursing.  (T. p. 9, lines 16-17)  The claimant also

testified he has two courses completed for a master’s degree in nursing.  The

claimant testified after receiving his biology degree from the University of

Memphis, he went directly into financial services.  The claimant testified he

began working in 1977 for a firm in Memphis, Tennessee, that dealt in tax free
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bonds and small business administration loans.  The claimant testified he

worked for the Memphis firm for approximately ten years.  Claimant testified

he worked for a time for the federal government and then was self-employed.

The claimant testified that in approximately 1998 he went to work for Morgan

Stanley in Hot Springs, Arkansas.  The claimant testified that at Morgan

Stanley he serviced Morgan Stanley clients as a licensed broker.  Claimant

testified he worked as a broker in Hot Springs from approximately 1998 until

May of 2003.  

In May of 2003 claimant started nursing school and ultimately began

work at UAMS on August 3, 2009.  (T. p. 8, lines 5-6)  Claimant testified he

worked for UAMS as an RN and then ultimately a charge nurse at the time of

his stipulated compensable back injury.  After reaching maximum medical

improvement from his stipulated compensable back injury, the claimant was

assessed a permanent whole body impairment rating of 10%.  The claimant

testified that he has permanent restrictions of not lifting over 50 pounds as a

result of his back injury.  Further, the claimant testified Dr. Baskin advised him

he could not perform his duties as an RN that he had previously been able to

perform prior to the compensable back injury due to not being able to lift

heavy patients.

The evidence now before the Commission, shows the claimant has

motivation to return to work.  He is currently working for UAMS; however, the
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claimant testified his job with UAMS, at the time of the full hearing is

scheduled to terminate in the very near future.  Further, the claimant credibly

testified at the full hearing that he has applied for several positions at UAMS

within his restrictions in the past few months but has not received a job offer.

The claimant also credibly testified at the full hearing his rate of pay is lower

since his compensable back injury and his travel expenses have greatly

increased.  The evidence now before the Commission shows the claimant is

making less money since his stipulated compensable back injury, that he has

a 10% permanent whole body impairment, and that he has permanent lifting

restrictions which preclude him from returning to his previous position at

UAMS prior to the compensable back injury.  It is also recognized the claimant

has achieved high levels of education and significant work experience in the

financial markets.

Based upon the credible evidence now before the Commission, and

taking into account the claimant’s age, education, work experience, and other

matters reasonably expected to affect his future earning capacity; I find the

claimant has proven by a preponderance of the evidence that he is entitled to

wage loss disability benefits in the amount of 5% over and above his 10%

anatomical impairment rating.  I further find the claimant has proven by a

preponderance of the evidence that his compensable injury was the major

cause of his current disability and impairment.
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AWARD

The respondents are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein.  All accrued sums shall

be paid in a lump sum without discount, and this award shall earn interest at

the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney is

entitled to a 25% attorney’s fees on the indemnity benefits awarded herein.

This figure is to be paid one-half by the carrier and one-half by the claimant.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


