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STATEMENT OF THE CASE

A hearing was held on March 13, 2014, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on January 29, 2014.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 24, 2012, when the claimant sustained a compensable low

back injury.

3. Based on an average weekly wage of $688.75, the claimant would be

entitled to compensation rates of $459.00 for temporary total disability

benefits and $344.00 for permanent partial disability benefits.

4. Respondents accepted the claim and paid some benefits.

5. The claimant received a change of physician on August 28, 2013, to

Dr. Carl Covey.

6. The claimant reached maximum medical improvement on or about

August 13, 2013.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to permanent partial disability benefits

associated with her compensable injuries.

2.  Claimant’s entitlement to wage loss disability benefits.

3. Claimant’s entitlement to additional medical treatment with Dr. Carl

Covey and whether an IME is reasonable and necessary.

4. Whether claimant unreasonably refused an offer of suitable

employment by Respondents.

4. Controversion and attorney’s fees.

5. All other issues are reserved.
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The record consists of a one volume transcript of the March 13, 2014,

hearing, consisting of the testimony of Angela Momon, Angie Burton, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Packet of Medical Reports with Index);

Respondents’ Exhibit No. 1 (Packet of Medical Reports with Index); Respondents’

Exhibit No. 2 (Packet of Correspondence and Payment Information); Respondents’

Exhibit No. 3 (Parrish Letter and Transmittal Information).  In addition, I have blue-

backed a copy of Respondents’ Trial Brief filed on April 3, 2014, and incorporated

it into the record of this proceeding.  

SUMMARY OF EVIDENCE

Angela Momon is 46 years of age.  She graduated high school and attended

University of Arkansas at Monticello where she studied child development.  She is

also a certified nursing assistant (“CNA”).  She worked for Drew County

Development Disabilities, also known as Advantages, for approximately seventeen

years in Direct Care.  She explained that her job duties involved working in a client’s

home, teaching clients personal skills, helping them do personal hygiene and daily

living skills.  She initially worked for two brothers for three weeks as a substitute and

was subsequently assigned to a full-time position with Dana Routen which lasted

over the course of the seventeen years of her employment.  

Momon testified that she initially went to Routen’s home in Warren.  She

worked five days per week unless she was asked to work on the weekend.  Momon

would get Routen up in the morning, prepare her breakfast, make sure she took her
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medication, assist her in putting her clothes in the washer, folding her clothes and

vacuuming the floors.  Routen weighed approximately 250 pounds and took

medications for seizures and other psychotic behaviors.  She was Downs Syndrome

and was deaf.  Routen was mobile and able to walk on her own.   She explained in

Routen lived with her for two years in her home because she had jumped on a lady

she was living with and broke her ribs.  She kept her five days a week and Routen

would stay with Momon’s daughter on the weekends.  During that time, she would

teach her how to be independent, including taking her shopping for groceries and

taking her to church.  Momon testified that if Routen had a mad spell, she would

would have to calm her down and get her to sit on the couch unless she had a “fall-

out spell”.  She explained that there were times when Routen had to be bathed two

to three times a day and could not wait until the person came that bathed her in the

afternoon.  

On August 24, 2012, Momon testified that Routen was aggressive with the

bath girl.  Momon was sitting on the couch when Routen came out of her room and

charged her.  She lifted her legs up to block her but Routen fell across her with her

weight on Momon’s left leg.   Momon explained that Routen had attacked her in 2007

when getting out of a car by jumping her from behind and slamming her into the

outside wall of the house.  She filed a workers’ compensation claim but did not recall

missing work or having any restrictions.  She underwent a MRI, given medication,

and was treated by Dr. Vargus, Dr. Abraham, and Dr. Rosenzweig.  Dr. Rosenzweig

recommended steroid epidural injections but they were not approved by workers’

compensation.  She did not pursue benefits and continued to work taking care of the
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same client.  She explained that after the attack, she would have occasional pain in

her back  and in her leg.  She did not have constant numbness and excruciating pain

that caused her to stay up all night and day.  She was not placed on any work

restrictions or awarded any permanent impairment.  She was treated by Dr. George

and Dr. Skinner.  Since 2007, she has had two car accidents which caused her to

have neck and back muscle strain.  She underwent chiropractic treatment but did not

have surgery.  She was able to keep working and providing services to Routen.  She

also had a fall at home where she injured her back and left leg.  She missed a

couple of weeks of work and when she returned she was told to take Routen to her

home permanently.  

Momon testified that she is 5'2" and weighs 340 pounds.  Her normal weight

is 325.  She has tried to lose weight with diet and exercise but is now considering

gastric bypass through Arkansas Rehabilitation.  She explained that she has no

insurance and has to be employed to continue to get assistance with Arkansas

Rehabilitation.  

Momon explained that prior to her injury in 2012, she would have pain that

would go away with medication but that after the injury her pain is constant.  The

pain is in her lower back and radiates down into her legs.  She explained that she

has a permanent numbness and loss of feeling in her left leg and toes since the

accident.  Since the accident, she has to use a cane.  Prior to the accident, she did

not have problems walking or lifting her patient.   Prior to the injury, Momon was

taking Vicoprofen and a muscle relaxer as needed.  After the incident, Momon was

sent to Dr. Tim Simon.  He prescribed medications and took her off work.  She
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underwent a MRI and referred her to Dr. Bruffett and Dr. Baskin.  Dr. Baskin ordered

physical therapy and placed her on restrictions of no lifting over 30 pounds.  She

explained that during the time she was having therapy, Routen was hospitalized for

two weeks and passed away in December of 2012.  In January of 2013, Dr. Baskin

recommended some therapeutic pool exercises.  Momon testified that her symptoms

improved during therapy but that she never got her feeling back in her leg and toes.

She also had one epidural steroid injection which helped take some of the pressure

off her back.  She underwent a nerve conduction study and was referred to Dr.

Covey.  Dr. Baskin released her and assigned a five percent (5%) impairment rating

in May of 2013, but it was not accepted or paid by the insurance company.  She was

allowed to return to Dr. Tim Simon who continued her prescriptions of Gabapentin,

Skelaxin, and Hydrocodone.  She requested a change of physician to Dr. Carl Covey.

Momon testified that in April of 2013, she went in to the office and asked Clint

Armstrong, her supervisor at Advantages, if they had any work.  He told her that they

had one client in a wheelchair that she might be interested in the job.  He took her

out to meet the man.  She told Armstrong that she would have to get back with him

since she was waiting to be released from her restrictions by Dr. Baskin.  Her

employer did not offer her a sedentary job even though Dr. Simon recommended

sedentary work in July of 2013.  

Dr. Covey prescribed a four-prong cane and a TENS unit which she uses

three times per day for approximately thirty minutes.  Momon explained that it

relieves the pain.  She has not had nerve blocks since she had gained weight from

the other steroid shot.  She explained that the cane helps give her stability when she
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walks.  Her last visit with Dr. Covey was February 2014, which she had to pay out-of-

pocket since the insurance company would no longer pay for her treatment.  She did

not go to the IME with Dr. Roman because she was very satisfied with Dr. Covey. 

She explained that her pill count was off at Dr. Covey’s office because she had a fall

and had taken extra medicine for a couple of weeks because she was hurting.  She

began drawing unemployment after her client died and drew it until December of

2013. 

Momon submitted a typed letter of resignation effective May 24, 2013, when

she was released from Dr. Baskins with continued restrictions.  She stated ”My

illness will require extended treatment and recovery and I am unsure that my ability

to perform the duties of my present position will return”.  Dr. Covey has assigned her

a lifting restriction of ten pounds.  She has not been offered a job from Drew County

Advantages within those restrictions.  

Momon testified that she lives with her son.  Momon testified that her daily

activities are restricted due to her pain and left leg cramps.  She testified that Dr.

Covey has prescribed Cymbalta, Fentanyl pain patches, Gabapentin, and Skelaxin.

She explained that she had an allergic reaction to the Fentanyl pain patches when

they increased the dosage so she had been taken off the patch.  She has not been

able to fill her prescriptions since she cannot afford them.  She explained that without

the medications she is in excruciating pain, but that with the medications her pain

goes down to a three on a scale of ten.  
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Momon testified that she has filed for social security disability, but her appeal

is still pending.  She explained that she would return to work with her cane and

medications if they would offer her a job.  

On cross-examination, Momon agreed that she had pain in her low back and

pain and numbness in her left leg since August of 2007.  She has been considering

surgical options regarding her weight loss since 2007.  She explained that the

numbness would come and leave until the incident in 2012.  In July of 2010, she fell

at home down concrete steps when her leg went out on her.  She agreed that she

sought treatment for chronic back pain and radiating bilateral pain in her lower

extremity three months prior to the incident at Advantages on August 24, 2012.  She

filled her prescriptions of Vicoprofen and Soma as recently as August 3, 2012, before

the incident on August 24, 2012.  She contacted the adjuster in connection with her

2007 claim on April 20, 2012, with complaints of pain in her low back and left leg.

She reported that the pain and numbness had increased in frequency and severity.

The adjuster told her that the statute had run on her claim.  In a statement with the

adjuster on September 13, 2012, Momon stated that her problems were related to the

earlier injury in 2007.  She agreed that she had asserted a five per cent (5%)

impairment rating in connection with the 2007 claim.  She drew unemployment from

January of 2013 until December of 2013.  

Momon testified that she returned to work with her client after the injury but had

to have help from a family member in the home.  She received the same amount of

pay and worked until December 17, 2012, when her client died.    She was paid

$150.00 per day.  She agreed that after her client died, she was offered another job
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which she declined because of her restrictions.  Her daughter got the job with the

gentleman in the wheelchair working on the weekends.  She has also treated with Dr.

Alicia Brown with complaints of fibromyalgia and restless leg syndrome and has been

prescribed a CPAP machine.  

She explained that when she returned to work after her August of 2012 injury,

she had to have help from her daughter and son when her client needed lifting.  She

explained that she declined the job of the man in the wheelchair because she knew

she could not lift him within her lifting restrictions assigned by Dr. Baskin, Dr. Simon,

and Dr. Covey.

Angie Burton testified for the Respondents.  She is the finance and human

resource director for Advantages Southeast Arkansas.  She has worked there for

seven years and was familiar with the claimant.  After the client, Dana, passed away,

she met with Momon.  She asked her if she wanted to be put on the sub list to work

with other consumers as needed until a position opened up.  Momon told her she

needed some time.  She also testified that she had discussed with Momon’s

supervisor the restrictions that Momon had and whether she could do the job with the

consumer in the wheelchair.  She explained that the consumer could transfer himself

from the wheelchair and there would be no lifting required unless he fell.  She

explained that they had established a relationship with an ambulance service right

across the street if there was a need for lifting him.  She definitely pointed these facts

out to Momon and assured her that there would be no lifting and that she was not to

lift the consumer.  She explained that the position would pay $480.00 for the forty-

eight hour weekend as opposed to the $675.00 round the clock four and a half days
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she made working with Dana.  She explained that Momon was definitely offered the

job and would not have been taken to meet the consumer if she hadn’t been offered

the job.  She explained that Momon’s response was that she would have to get back

with them later.  She explained that a few days later she received Momon’s

resignation letter by fax.  

Burton testified that in addition to the weekend work, Momon would have also

been able to work on the sub list and that a lot of the consumers do not require any

physical care at all.  Burton testified that they wanted Momon to return to work

because she was a good worker. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about August

24, 2012, when the claimant sustained a compensable low back injury.

3. Based on an average weekly wage of $688.75, the claimant would be

entitled to compensation rates of $459.00 for temporary total disability

benefits and $344.00 for permanent partial disability benefits.

4. Respondents accepted the claim and paid some benefits.

5. The claimant received a change of physician on August 28, 2013, to

Dr. Carl Covey.

6. The claimant reached maximum medical improvement on or about

August 13, 2013.
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7. The claimant has failed to prove by a preponderance that she is

entitled to any permanent impairment related to this injury. 

8. The claimant is ordered to undergo an independent medical evaluation

by Dr. William Ackerman to determine if additional medical treatment

is reasonable or necessary.   The claimant has reached maximum

medical improvement from her compensable injury.

DISCUSSION

The claimant contends that she is entitled to at least a 5% anatomical

impairment rating associated with her compensable injuries, the total extent of the

permanent partial disability to be determined by the Commission.  The claimant

contends that she did not unreasonably refuse and that she was not offered any

employment within the means of her restrictions or limitations.  The claimant

contends that she is entitled to wage loss disability benefits in excess of the

anatomical rating assigned.  The claimant contends that the additional medical

treatment that she’s receiving under the care of Dr. Covey is reasonable, necessary

and related and respondents should be ordered to pay for same.  The claimant

contends that respondents should be ordered to pay attorney’s fees provided by law.

The respondents contend that all appropriate benefits have been paid with

regard to this matter.  Respondents contend that the claimant should undergo an

Independent Medical Examination to determine if additional medical treatment is

reasonable and necessary.  There are minimal, at best, objective findings to support

a compensable injury.  Respondents contend that, in light of this, there would be no
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permanency associated with this matter.  With no permanent impairment, there is

no wage loss entitlement.  Respondents also contend that claimant’s physical

problems, if any, are associated with pre-existing and underlying problems and not

an acute injury on August 24, 2012.  Therefore any need for additional medical

treatment is not related to the compensable injury.  Claimant’s problems are

degenerative in nature and, thus, don’t warrant an impairment rating under the

Arkansas Workers’ Compensation Act.  Claimant voluntarily resigned her position

with respondent employer on May 24, 2013.  In light of this, she is not entitled to

wage loss disability even assuming there is any permanent impairment sufficient to

create an entitlement to those benefits.  Alternatively, claimant unreasonably refused

an offer of suitable employment and therefore is not entitled to any wage loss.

I.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment.”  Ark. Code Ann. § 11-9-
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102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted the Guides to

the Evaluation of Permanent Impairment (4th Ed. 1993) published by the American

Medical Association.  See, Workers’ Compensation Laws and Rules, Rule 099.34,

for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of

permanent physical impairment.  She must show that any permanent physical

impairment is supported by objective and measurable physical or mental findings,

Ark. Code Ann. § 11-9-704(c)(1)(B).  She must also show that the degree or

percentage of permanent physical impairment is calculated in a manner that

conforms to the Guides.  The claimant must also show that the compensable injury

or injuries was the “major cause” of the specific degree or percentage of permanent

physical impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause”

is defined as more than 50% of the cause, Ark. Code Ann. § 11-9-102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather than

any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.  In

order for expert medical opinions to be considered by the Commission on this issue,

they must be stated within a reasonable degree of medical certainty, Ark. Code Ann.

§ 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent of permanent

physical impairment neither a physician, any other medical expert, an administrative
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law judge, nor the Commission may consider complaints of pain.  Ark. Code Ann. §

11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not required

to establish each and every element of compensability.  Stephens Truck Lines v.

Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is that the

medical evidence of the injury and impairment be supported by objective findings,

Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e. findings that

cannot come under the voluntary control of the patient.  Ark. Code Ann. § 11-9-102

(16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244 S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective
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findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22, 1996

(Claim No. E417617).  The Commission is not bound by a doctor’s opinion which is

based largely on facts related to him by claimant where there is no sufficient

independent knowledge upon which to corroborate the claimant’s claim.  Roberts v.

Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, the claimant has been assigned a 5% impairment rating by Dr.

Barry Baskin.  However, in so doing, Baskin noted “I think she has probably had an

aggravation of a preexisting condition without any new objective findings as best I

can tell from review of the records.  He noted that the rating was based on “lumbar

degenerative changes and bulging disc”.  However, Dr. Bruffet, the neurosurgeon

which evaluated the claimant, stated “I really do no think with this work injury that she

sustained any type of injury that would result in any permanent impairment.”  As Dr.

Bruffett explained there were no new acute findings on the claimant’s 2012 MRI that

differed from the findings in the 2007 MRI. 

In this case, the claimant admittedly had sought medical treatment for back

pain and leg pain as recently as three months prior to the August , 2012, work

incident.  This is not a case where the claimant’s compensable injury aggravated an

asymptomatic pre-existing back condition such that it became symptomatic.  Leach
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v. Cooper Tire and Rubber Company, 2011 Ark. App. 571, ____ S.W.3d ____.   The

medical evidence in this case reveals that the claimant had reached maximum

medical improvement from her work injury and that none of the diagnostic testing

revealed any new objective findings to support an award of permanent impairment

due to her work injury.   Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that she is entitled to any permanent partial disability

benefits related to her 2012 injury.

II.  WAGE LOSS

The claimant also seeks wage loss as a result of her August , 2012, back

injury.  In order to receive wage loss disability benefits in excess of one’s permanent

physical impairment, a claimant must prove by a preponderance of the evidence that

she sustained permanent physical impairment as a result of a compensable injury.

Bio-Tech Pharmacal, Inc. V. Blouin, 2010 Ark. 714, ____S.W.3d ____; Taggart v.

Mid Am. Packaging, 2009 Ark. App. 335, 308 S.W.3d 643.   I further find that the

claimant is not entitled to any additional wage loss in light of the fact that she

suffered no permanent partial impairment as a result of her 2012 work-related

accident and returned to work at wages equal to her average weekly wage at the

time of the accident.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 478, 10 S.W.3d

882, 884 (2000); Ark. Code Ann. §11-9-522(b)(2). 

III.  IME

The parties have agreed that the claimant should undergo an independent

medical evaluation to determine if additional medical treatment is reasonable or
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necessary.  Therefore, I hereby order that the claimant undergo a independent

medical evaluation with Dr. William Ackerman or another pain management

specialist to be selected by the Commission if Dr. Ackerman is unwilling to conduct

this examination.

ORDER

For the reasons discussed herein, this claim for additional indemnity benefits

must be, and hereby is, respectfully denied.  However, I do order the claimant to

submit to the independent medical evaluation as described herein.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


