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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G300433

STEVE MILTON, 
EMPLOYEE CLAIMANT

EURARK, LLC 
EMPLOYER                                               RESPONDENT 

TRAVELERS INSURANCE,
INSURANCE CARRIER                                      RESPONDENT 

                 OPINION FILED AUGUST 4, 2014                 
            
A hearing was held before Administrative Law Judge Chandra L.
Black, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Keith Wren,  
Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on June 30,

2014, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on May 12, 2014.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

The following are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 9, 2013.

3.  The claimant sustained a compensable injury on January

9, 2013 to his back.

4.  At the time of the claimant’s claimant compensable

injury, his average weekly wage was $658.50.  His compensation

rates are $439 and $329. 

5.  The claimant reached maximum medical improvement(MMI) 

on December 13, 2013.

6.  The claimant was assigned a 12% anatomical impairment

rating for his back injury, which was accepted by the respondent-

insurance carrier.

7.  This claim for additional benefits has controverted in

its entirety.      

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Wage-loss disability.

2.  Additional medical treatment.

     3.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference. 
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     The documentary evidence submitted in this case consists of

the hearing transcript of June 30, 2014, and the documents

contained therein. 

     The following witnesses testified at the hearing: the 

claimant and Amanda Milton.

                            DISCUSSION

     At the time of the hearing, the claimant was thirty-seven(37)

years old.  He is a high school graduate.  After leaving high

school, the claimant did not seek any vocational or technical

training.  The claimant testified that Eurark/Lifeplus manufactures

energy drinks and vitamins.  On January 9, 2014, the claimant

worked for the respondent-employer as granulation production.  

    The claimant gave the following explanation for the physical

demands of his job duties at Eurark:

A My job there at Eurark consist of me mixing and blending
vitamins.  There’s three different blenders in that area, one
was Ribbon Blender two, which was the big ribbon blender which
would handle products from 350 kilograms up to 750 to 800
kilograms.  And then I had ribbon blender Number One, which
was a smaller ribbon blender that handled products weight from
three to a hundred kilograms.  And then we had a Hobart Mixer
that would handle products from 115 kilograms to 10 kilograms.

Q Okay.  Now, when you worked there, what was a shift like
for you?  Was it eight hours, ten hours, twelve hours?  What
was a normal shift?

A A normal shift was eight hours, but we stayed until we
got that schedule -- we had a daily schedule that we had to
complete.

Q In other words, you were given some tasks, and you stayed
there until the tasks got done?
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A Right.  And then after we got done with production, we
also had to do sanitation.  We had to clean up our area.

Q Okay.  So out of that shift, however long your day might
be, what percentage of that would be on your feet?

A All day.

Q Okay.  And you mentioned some, I think you said Ribbon
Blenders?

A Right.

Q Okay.  And that's some type of equipment used to make
these pills, and drinks, and whatnot?

A Right.  That's what we use to blend them in.

Q Okay.  And was it one of your job requirements to load
the product into these blenders?

A Correct.

Q Okay.  Tell the Judge the weights of these products you
were lifting into these blenders, and how often you're having
to do it.

A I mean, it was all day long.  Okay.  We had the weights
from like we do a tablet job.  The weights range, anywhere
from Ribbon Blender One, the weights range anywhere from 100
kilograms to -- I mean, yeah, 100 -- I mean, 50 kilograms to
115 kilograms.  We had several different products that would
weigh 100 kilograms per container --

Q Okay.

A -- that we had to dump into the Ribbon Blender.

Q And I want to be clear.  The weights that you're
mentioning here, are these the weights that you were
physically required to lift?

A Exactly.

Q Okay.  And so when you say 115 kilograms, I think a
kilogram is 2.2 pounds, so you're roughly 250 pounds?

A Correct.
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Q Okay.  And how often are you having to lift these items?

A I mean, each job, the big jobs that requires us to use
that particular machine would probably be three or four
containers that size that we would have to dump in there.
And when we got done dumping that in there, we may have to get
these products wet and put in the oven overnight.  It would
take us probably about an hour to do each job, or maybe two
hours, depending on the size and what all we had to do with
that particular job.

Q Okay.  Did this job require any pushing or pulling?

A Yes.

Q Tell us about that.

A We had to go up to -- we had to go put our toe dolly on
the elevator, go upstairs to an area called pre-weight where
they pre-weigh each ingredient and put it into these
containers.  We had to retrieve that item, bring it -- put it
on the elevator, bring it downstairs, take it off the
elevator.  Then we had -- when we got back to granulation, we
had a lift that would pick this item up, but it would only
pick it up to about maybe 12 or 14 inches from the top of the
blender.  So you had to go up there on a catwalk, and
manhandle this product over into the blender, that 115
kilogram over into the blender.

Q Okay.

A And that was just, you know, one maneuver that we had to
do.  If we was working with a Hobart, our bowl jobs where I
actually hurt myself that day where I was dumping 67
kilograms.  Well, you couldn't even get the lift in, or you
couldn't even use the lift in that room.  That room, you could
only take the toe dolly in there with the container, pick it
up from the floor, and dump it over into the bowl, which was
on rolling skates.

Q Okay.  I guess, did you ever have to do any pushing like
of a cart?

A Yes.
Q Okay.

A Yes.  Yes.  Well, on the pushing part, we had to -- when
we went to retrieve our items, we had to push the product on
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the dollies, pull and push.  So you had to push it on the
elevator and pull it off the elevator.  Then we had
containers, which we, after we got done with a finished
product, that we would put our product into and roll it up on
a six inch incline scale to be weighed.  Then you had to pull
it off the scale.  And we had a docking area upstairs that
would be where we would dock it for the press room.  The press
room is the area where they would press the pill.  But you put
it on the elevator --

Q Okay.

A -- which was another six inch incline, and then you go
take it upstairs and pull it off the elevator and take it to
the docking station.

Q And the question I have is, what are the weights that
you're pushing and pulling on these dollies?

A The weights that I'm pushing, if it was a small tote,
it'll weigh anywhere -- the tare weight on a small tote was
215 kilograms.  When you get the product in there, it'll weigh
up to approximately 500 kilograms.  The big tote, the tare
weight on it was 316 kilograms, the tare weight.  And when you
get the product in there, it'll weigh anywhere from 650 to 750
kilograms.

Q And you're having to physically push that?

A Yes, sir, push and pull.

     The claimant verified that he injured his back on January 9,

2014, while dumping product into the Hobart Bowl.  He reported his

injury and saw a company doctor, Dr. Ron Bates that same day.  The

claimant testified that Dr. Bates referred him to a neurosurgeon,

Dr. Maryanov.  He admitted that Dr. Maryanov attempted to perform

surgery, but was unable to complete the surgery.  The claimant

testified that he underwent a second surgery by Dr. Travis

Richardson, in the form of a discectomy.  

     He admitted that a third surgery has been recommended for his
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back but he has declined this additional surgery, in the form of

L5-S1 fusion.  This surgery was offered by Dr. Richardson.  The

claimant admitted that he told Dr. Richardson that he would like to

try to avoid having this surgery.  The claimant testified that Dr.

Richardson referred him to a pain specialist, in Batesville, but he

has not seen one.  According to the claimant, the pain specialist

that Dr. Richardson referred him to does not take workers’

compensation patients.  However, he stated that he was told by the

workers’ comp nurse that they would find him a nearby specialist,

but this has not ever occurred.  

     The claimant testified:

Q Okay.  Tell me about the symptoms that you're having now.

A Now, the symptoms that I have, my back, it spasms real
bad.  I mean, it hurts to the point where it's making me
cringe.  My legs, they -- not my legs, my right leg, it goes
numb.  And it's got a burning, tingling like a thousand
needles from all the way down in the bottom of my feet, and it
just go numb with a dead throbbing pain in it.  

Q Okay.  And have you been able to get pain medications
prescribed for you?

A Yes.

Q How did you do that?

A I went -- after Dr. Richardson, he -- first of all, he
prescribed me enough medicine to get me from 30 to 60 days to
get me into pain management at the time.  But that didn't
happen, so I kind of suffered and was taking some over-the-
counter medication for a while thinking that, you know, I was
going to get into pain management, but that never happened.
So I went to the emergency room, and the emergency room got me
some pain medicine, and they referred me to go to my company
doctor, I mean, to my family doctor.  And I went to my family
doctor, and she got me back on track as far as my pain
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medicine or nerve medication and inflammation medicine is
concerned.

Q All right.  What doctor is that?

A Dr. Robin Williams.

   He testified that he takes, Hydrocodone, Naprosyn, and

Gabapentin, Prednisone, and Carisoprodol.  The claimant testified

that he has paid for these medication out of his own pocket. Since

his release from the doctor, the claimant has experienced

difficulty with his range of motion, ability to walk for a long

distance at a time, and lifting.  The claimant testified that he is

unable to pick up his two-year-old daughter without having

excruciating pain in his back.  According to the claimant, when he

gets out of bed in the mornings, he is stiff and hurting. 

    The claimant testified that although he has these symptoms, if

someone offered him a job, he would to do his best try and do it.

He admitted that his injury has caused a financial strain on his

family.  The claimant testified that he as borrowed money from his

wife’s parent and his 401 (k).  He also testified that his injury

has prevented him from engaging in his hobbies(hunting), and

playing ball with his boys.       

    He admitted that he has side-effects from his medications,

which include mood swings, dizziness, and a dry mouth. 

     On cross examination, the claimant admitted that at the time

of his injury, he weighed 325 pounds.  He admitted that the doctor

had to stop in the middle of his surgery because he did not have
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tools long enough to do the job.  

    The claimant testified that his unemployment benefits stopped

about two weeks age.  He admitted that he has applied for the jobs

included on the list, which has been made a part of the record.

He denied that he has been called or interviewed by any of the

these companies.  

    He admitted that he has prior experience working in a factory,

on a farm, and for Ideal Bakery.  The claimant admitted that he has

the ability to drive a forklift.  He admitted that he made $16.50

an hour while working at Eurark.  However, the claimant testified

that when he started working at Eurark, his hourly rate of pay was

only $8.50.  The claimant denied having applied for Social Security

Disability.  

     Under further cross-examination, the claimant admitted that he

was released with no restrictions, except for pain being your only

limitation.  He explained:

A My restriction is pain.  If I lift a certain amount of
weight, I know that it is -- my pain is excruciating.  A
certain way I bend, you know, or if I sit for a long period of
time, my sciatic nerve just go berserk on me, you know.     
             

    Amanda Milton was also called to testify at the hearing, on

behalf of her husband.  They have been married for six years.  Mrs.

Milton testified that before his injury, the claimant was able to

cut the yard, play with the boys, fish and hunt.  She denied that

he has been able to do these things since his injury. 

Mrs. Milton testified that the claimant is a little groggy with the
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medication and a little angry.  

     On cross examination, Mrs. Milton admitted that she works as

a teacher’s aide.  Her younger children(the two-year-old and two-

month) are allowed to attend the school that she works at, her

nieces take care of her older children.

     The medical evidence demonstrates that on January 14, 2013, 

the claimant saw Dr. Ron Bates due to complaints of persistent back

pain.  Dr. Bates assessed the claimant with “Lumbar strain.”

     Dr. Bates saw the claimant on January 25, 2013, for a follow-

up visit of his MRI scan, which was performed on January 22, 2013.

Dr. Bates stated “The patient’s MRI scan of the lumbar spine has

been noted and he has a disc protrusion of L5-L1 causing right SI

nerve root compression.”  He assessed the claimant with “L5-S1 HNP

with lumbar radiculopathy,” for which he referred the claimant for

a neurosurgical consultation.”

    On February 12, 2013, the claimant was evaluated by Dr. Tim

Maryanov due to his ongoing back related symptoms.  He recommended

the claimant undergo non-operative therapy and if not better within

6-12 weeks, then he  would entertain the idea of surgical

intervention, in the form of discectomy.        

     It appears the claimant underwent a course of physical therapy

treatment.  However, the claimant’s back pain and related symptoms

failed to improve to the maximal extent.  

    On April 24, 2013, Dr. Maryanov authored an Operative Report.
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He reported, in relevant part: 

Unsuccessful attempt at minimally invasive right L5 and S1
hemilaminectomy and discectomy: Aborted due to insufficient
length of instrumentation to allow for safer performance of
the procedure: this was due to patient’s exceeding large body
habitus.

     Dr. Travis Richardson evaluated the claimant on June 5, 2013,

due to a chief complaint of low back pain.  He recommended that the

claimant undergo a diskectomy due to a ruptured disk at L5-S1.

     On June 27, 2013, Dr. Richardson performed, “L5-S1 diskectomy

and decompression” due to diagnosis of “L5-S1 herniated nucelus

pulposus and L5-S1 radiculopathy on the right.”

     Dr. Richardson opined on December 3, 2013, that “the claimant

needs additional surgery, fusion at L5-S1, but does not want to do

this at this time.” He noted that the claimant was going to go to

a pain specialist in Batesville.  Dr. Richardson also opined that

the claimant had a permanent partial rating, but he does not do

ratings.  As a result, Dr. Richardson suggested the claimant see

someone for a rating.                 

     The claimant saw Dr. Richardson on December 13, 2013, due to

“L5-S1 degenerative disc disease, low back pain, lower extremity

radiculopathy.” 

                           ADJUDICATION

A.  Wage-loss Disability

     The claimant contends that he sustained a wage-loss 

disability, over and above his 12% permanent anatomical impairment
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rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

    However, so long as an employee, subsequent to his or her

injury, has returned to work, has obtained other employment, or has

a bona fide and reasonably obtainable offer to be employed at wages

equal to or greater than his or her average weekly wage at the time

of the accident, he or she shall not be entitled to permanent

partial disability benefits in excess of the percentage of

permanent physical impairment established by a preponderance of the

medical testimony and evidence. Ark. Code Ann. §11-9-

522(b)(2)(Repl. 2002).  

     The employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or the
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employee’s receipt of a bona fide offer to be employed, at wages

equal to or greater than his or her average weekly wage at the time

of the accident.  Ark. Code Ann. §11-9-522(c)(1). 

     The parties stipulated that the claimant sustained a 

compensable injury to his back on January 9, 2013.  The claimant’s

injury occurred during a lifting incident at work on January 9,

2013, while dumping some product.  The claimant sought initial

treatment for his compensable back injury from the company doctor,

Dr. Bates.  Following a lumbar MRI, on January 25, 2013, Dr. Bates

assessed the claimant with “L5-S1 HNP with lumbar radiculopathy,”

and referred him to Dr. Maryanov for a neurosurgical consultation.

After conservative treatment modalities failed, which included a

medication regimen and physical therapy, Dr. Maryanov attempted to

perform lumbar surgery on the claimant, but had to abort the

surgery.  

     Ultimately, in June of 2013, Dr. Richardson performed surgery

on the claimant’s back, in form of a “L5-S1 diskectomy and

decompression” due to a diagnosis of “L5-S1 herniated nucleus

pulposus and L5-S1 radiculopathy on the right.”     

     Since this time, Dr. Richardson has recommended that 

the claimant undergo a fusion surgery, but the claimant does not

wish to do so at this time.  Therefore, the claimant has been

released from Dr. Richardson’s care and referred to a pain

specialist.       
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     The parties stipulated that the claimant reached maximum 

medical improvement on December 13, 2013.  They also stipulated

that the claimant was assigned a 12% anatomical impairment rating

for his back injury, which has been accepted by respondents.

     The instant claimant was only thirty-seven(37) years old as 

of the date of the hearing.  He has a high school education, with

no additional training or skills. 

     At the time of his compensable injury, the claimant had 

worked for Eurark for a total of 10 years.  The claimant’s most

recent work would be classified in the heavy category of physical

work demands.  At the time of the claimant’s compensable injury,

his hourly rate of pay was $16.50.  

     The claimant’s testimony demonstrates that he is not able to

return to his prior work for Eurark, or any type of heavy work.  I

find his testimony to be very credible.  His testimony and his

wife’s testimony show that the claimant has not been able to engage

in any prior hobbies or activities with the family since his

injury.  The evidence shows that the claimant continues in

significant pain, especially after lifting.  However, the claimant

is actively seeking work within his physical limitations.  The

claimant has sought employment from a number of different

companies.  If offered work, he is willing to attempt to return to

gainful employment.  Hence, the evidence before me demonstrates

that the claimant is highly motivated to find any gainful
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employment within his physical limitations. I find it noteworthy

that the claimant has not applied for Social Security Disability

benefits.  Nonetheless, as of the date of the hearing, the

claimant’s unemployment benefits had ended.    

     After having taken into account the claimant’s age, education,

anatomical impairment rating of 12% for his back injury, prior

heavy work experience, interest in returning to the job market, and

other matters reasonably expected to affect his future earning

capacity, I find that the claimant sustained wage-loss disability,

in the amount of 30% over, and above his 12% anatomical impairment

rating.  

B.  Additional Medical Benefits

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).

   The claimant is asserting his entitlement to additional

treatment for his compensable back injury of January 9, 2013.  

     Although the claimant has previously undergone an attempted

lumbar surgery and one other surgery, along with conservative

treatment for his back injury, he has continued with ongoing

debilitating symptoms relating to his compensable back injury.
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During the hearing, the claimant testified that his back and

related symptoms have been relieved most effectively by his

medication regimen, with some side-effects.  However, the claimant

testified that any time he does any lifting, his back pain and

related symptoms are excruciating.  Hence, the testimony elicited

during the hearing demonstrates that as of the date of the hearing,

the claimant continues with low back pain and related symptoms due

to his compensable back injury.  The evidence also shows that prior

to his work injury of January 9, 2014, the claimant had not

experienced any problems with his back.  No evidence to the

contrary has been presented.   When the claimant declined to

undergo fusion surgery, Dr. Richardson referred him for pain

management.  However, respondents have refused to pay for this

treatment.   

    Therefore, based on all of the foregoing, I find that the

claimant proved his entitlement to additional medical treatment for

his compensable back injury, in the form of pain management.

   While I recognize that claimant is at maximum medical

improvement for his compensable back injury, it is well-settled

that a claimant may be entitled to ongoing medical treatment after

the healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark App. 230, 184 S.W. 3d 31 (2004).  I find this

to be the case, in the claim at bar.
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C.  Attorney’s Fee

     Here, the parties stipulated that respondents have 

controverted this claim for additional benefits.  As such, I

therefore find that the claimant’s attorney is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-715,

on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
    existed on the date of injury, January 9, 2013, and at 
    all other pertinent times. 

     3.  I hereby accept the aforementioned stipulations as      
         fact.

4.  The claimant sustained 30% wage-loss disability, over and
    above his 12% anatomical impairment rating for his back 
    injury.

5.  The claimant proved his entitlement to additional medical
         treatment for his back injury, in the form of pain 
         management. 

6.  The claimant’s attorney is entitled to a controverted 
    attorney’s fee on the indemnity benefits awarded herein.

       
                               AWARD

    Respondents are directed to pay the aforementioned benefits in

accordance with the findings of fact set forth herein this Opinion.



18

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

Administrative Law Judge

CB 
    

    


