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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 6, 2014, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on December 9, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about October 29, 2012.

3. Claimant sustained a compensable lumbar spine
injury arising from and in the course of
employment on October 29, 2012, which has been
accepted by respondents.

4. The claimant was provided medical treatment by Dr.
Wilson (APN), was released to return to light duty
work on October 30, 2012, and was released to full
duty work on November 27, 2012.

5. The claimant worked 40 hours per week and earned
$10.99 per hour at the time of his injury; his
average weekly wage of $439.60 corresponds to
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compensate rates of $293.00 per week for temporary
total disability and $220.00 per week for
permanent partial disability.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Claimant’s entitlement to medical and indemnity
benefits, controversion, attorney’s fees.

Respondent:

1. Claimant’s request for payment of unauthorized
medical treatment.

The record consists of the February 6, 2014, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about October 29, 2012.

3. Claimant sustained a compensable lumbar spine
injury arising from and in the course of
employment on October 29, 2012, which has been
accepted by respondents.

4. The claimant was provided medical treatment by Dr.
Wilson (APN), was released to return to light duty
work on October 30, 2012, and was released to full
duty work on November 27, 2012.

5. The claimant worked 40 hours per week and earned
$10.99 per hour at the time of his injury; his
average weekly wage of $439.60 corresponds to
compensate rates of $293.00 per week for temporary
total disability and $220.00 per week for
permanent partial disability.

6. The claimant was provided notice of the change of
physician rules on November 2, 2012; therefore,
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the unauthorized medical treatment at issue that
he received from physicians outside Family Medical
Specialists shall not be the responsibility of the
respondents.

7. The claimant has also failed to establish that he
is entitled to any period of temporary disability
at issue in this claim.  Specifically, the
preponderance of the credible evidence establishes
that the compensable back injury that the claimant
sustained on October 29, 2012, resolved by mid-
December of 2012.  Consequently, the claimant has
failed to establish a causal connection between
the compensable back injury that he sustained on
October 29, 2012, and his subsequent period of
disability beginning on April 17, 2013.   

 
DISCUSSION

1. Unauthorized Medical Treatment

The Arkansas Workers’ Compensation Law requires

employers to promptly provide medical treatment as may be

reasonably necessary for a work-related injury.  Ark. Code

Ann. § 11-9-508(a).  The employer has the right to choose

the initial treating physician.  Ark. Code Ann. § 11-9-

508(d)(5)(A); Ark. Code Ann. § 11-9-514(a)(3)(i).  However,

an injured employee has the right to petition the Arkansas

Workers’ Compensation Commission for a one-time change of

physician.  Ark. Code Ann. § 11-9-514(a)(3)(ii)-(iii). 

An employer is generally not liable for a new

physician’s services if the injured employee fails to follow

the statutory rules for a change of physician.  Ark. Code

Ann. § 11-9-514(b).  However, the change of physician rules

do not apply if the employee is not provided notice of the

change of physician rules after the injury.  Ark. Code Ann.
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§ 11-9-514(c).  In addition, the change of physician rules

do not apply to a referral made by an authorized treating

physician.  Jonesboro Human Dev. Ctr. v. Taylor, 61 Ark.

App. 42, 963 S.W.2d 617 (1998). 

In the present case, Mr. McKamie was employed by the

Hope School District as a maintenance worker. (T. 13) There

is no dispute that Mr. McKamie sustained a low back injury

at work on October 29, 2012, while assisting kitchen staff

to move a trash cart, and he reported that injury the same

day. (T. 23, 26) The Hope School District uses Dr. George

Garrett for workers’ compensation injuries. (T. 125) Dr.

Garrett works at Family Medicine Specialists, and Mr.

McKamie was first seen at Family Medicine Specialists on the

day of his injury. (R. Exh. 1 p. 88-91)

There appears to be no dispute that Mr. McKamie was

immediately returned to light duty work that same day or

that he received and signed a Form N several days later on

November 2, 2012. (T. 53-54) He continued to follow up at

Family Medicine Specialists thereafter on November 6, 2012;

on November 13, 2012; and on November 27, 2012. (R. Exh. 1

p. 97-101, 104-106)

There is also no dispute that Mr. McKamie has had

documented back difficulties since approximately 2005, has a

30% disability assigned by the Veterans Administration, and

has been seeing Veterans Administration physicians for his

back since approximately 2007. (T. 14, 67) On November 16,
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2012, Mr. McKamie was seen at the VA Hospital for a six

month follow up. (R. Exh. 1 p. 130, 133) Mr. McKamie was

therefore not referred to physicians at the VA Hospital by

his authorized treating physician at Family Medical

Specialists.

Mr. McKamie concedes that he never attempted to return

to Family Medical Specialists after November 27, 2012. (T.

69) He instead presented locally after that date to his

family physician, Dr. Lawson Kile, on March 25, 2013.  Dr.

Kile prescribed medication and ordered a lumbar MRI. (R.

Exh. 1 p. 108-109) Mr. McKamie also presented to Dr. Brett

Dietze for a back evaluation on April 17, 2013, and to Dr.

Robert Viere at Texas Spine Consultants for a back

evaluation on April 25, 2013. (C. Exh. 1 p. 2-6) Each of

these physicians recommended back surgery.  Mr. McKamie

returned to the VA Hospital and had a lumbar fusion surgery

performed there by Dr. Gocio on June 13, 2013. (R. Exh. 1 p.

143) Mr. McKamie has continued thereafter to return to the

VA Hospital for follow up.

I find under these circumstances that Mr. McKamie’s

treatment and evaluations at issue from Dr. Kile, Dr.

Dietze, Dr. Viere, Dr. Gocio, and the VA Hospital are all

unauthorized and shall not be the responsibility of the

respondents pursuant to Arkansas Code Annotated section 11-

9-514(c)(3).  Again, the record indicates that Mr. McKamie’s

authorized treating physicians were at Family Medicine
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Specialists.  Mr. McKamie received a copy of the change of

physician rules before he began seeing other physicians. 

Mr. McKamie did not seek a change of authorized treating

physician before seeing the other physicians.  The

authorized physicians at Family Medicine Specialists did not

refer Mr. McKamie to any of the other physicians that he saw

beginning on November 16, 2012.  There is no credible

evidence indicating that the physicians at Family Medicine

Specialists refused to see Mr. McKamie after November 27,

2012, or that the respondents refused to allow Mr. McKamie

to return to Family Medicine Specialists for treatment after

November 27, 2012. 

Because I find, pursuant to Arkansas Code Annotated

section 11-9-514(c)(3), that the respondents have no

responsibility for the evaluations and treatment that Mr.

McKamie obtained outside of Family Medicine Specialists, I

find that Blue Cross Blue Shield and the Veterans

Administration have no potential subrogation interest since

the respondents by law have no responsibility for any of the

unauthorized treatment provided by the Veterans

Administration and no responsibility for any of the

unauthorized treatment paid for by Blue Cross Blue Shield. 

2.  Additional Temporary Disability Compensation

The Arkansas Court of Appeals has held that an employer

may be responsible for a period of temporary total

disability benefits, even if that period relates to
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treatment provided by an “unauthorized” physician.  Byars

Constr. Co. v. Byars, 72 Ark. App. 158, 34 S.W.3d 797

(2000).  

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, Mr. McKamie sustained his

admittedly compensable low back injury by attempting to move

a trash cart on October 29, 2012.  He was released to return

to work with restrictions the next day, and did in fact

return to work on light duty the next day. (T. 106) Mr.

McKamie was released to return to work full duty on

November 27, 2012. (T. 30) 

Mr. McKamie continued to work until April 17, 2013. (T.

37) He underwent fusion surgery at the L5-S1 level of his

lumbar spine on June 13, 2013. (R. Exh. 1 p. 143) At the

time of the hearing conducted on February 6, 2014, Mr.

McKamie had not yet returned to work for Hope School

District or elsewhere. (T. 43) In the present claim, Mr.

McKamie seeks an award of temporary disability compensation
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from the date that he last worked at Hope School District,

April 17, 2013, and continuing to September 13, 2013, i.e,

continuing for three months/twelve weeks after Dr. Gocio

performed fusion surgery on June 13, 2013. (T. 85)  

I find on this record that Mr. McKamie has established

by the preponderance of the evidence that he was

incapacitated from working within a healing period due to

the condition of his lumbar spine beginning on April 17,

2013, and continuing through at least September 13, 2013. 

In reaching this conclusion I am persuaded by Dr. Dietze’s

opinion on April 17, 2013, that Mr. McKamie should be off

work beginning that day and that he should remain off work

until after surgery. (C. Exh. 2) I am also persuaded by Dr.

Gocio’s note on January 9, 2014, indicating that,

unfortunately, not much fusion mass was forming and the

remaining options were either (1) more time to heal or (2)

additional surgery. (R. Exh. 1 p. 189)          

However, the issue in the present case is whether the

medical problems which caused Mr. McKamie to begin missing

work in April of 2013, and which required surgery, are

causally related in any way to the admittedly compensable

low back injury which Mr. McKamie sustained on October 29,

2012.  A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990
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S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

The evidence in this case which appears to this

examiner to most support the existence of a causal

connection is the testimony of Mr. McKamie and his wife.  

In this regard, Mr. McKamie testified that after a

prior 2008 back surgery he continued to experience only a

little light residual pain in his back and his right leg.

(T. 17) Mr. McKamie testified that, before his 2012 back

injury, most days he would not take any prescription

medications for his back. (T. 19) Before the work incident

he would normally take Ibuprofen, and on a bad day, he would
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take one Hydrocodone and Flexeril and Gabapentin as needed.

(T. 18) Mr. McKamie testified that after the 2012 incident,

he was prescribed more heavy duty pain medications - going

from Hydrocodone to Percocet and Oxycontin and steroid

injections in his hips. (T. 19) Mr. McKamie testified that

after the incident he was taking medications every day. (T.

20)

Mr. McKamie testified that at the time of the 2012

incident, he felt an instant pain in his back that ran down

both of his legs. (T. 25) Mr. McKamie testified that his

condition had never improved any when Lonnie Wilson released

him to regular duty work on November 27, 2012, and Mr.

McKamie testified that he went to the VA doctor in December

and got his Hydrocodone prescription refilled. (T. 29, 32)

Mr. McKamie testified that his symptoms were getting worse

when he saw the VA doctor. (T. 33)  Mr. McKamie testified

that he was only able to do a bare minimum of work when he

was given his full duty release in November. (T. 31) 

Mr. McKamie testified that he did not have any

accidents, injuries, or incidents involving his low back

between October 29, 2012, and April of 2013. (T. 41) When

asked what happened so that he could not stand or walk

anymore, Mr. McKamie testified:

I guess from trying to do things that I normally did,
it just affected it to where it just finally broke down
to where I couldn’t walk anymore.  I don’t know how to
explain it. (T. 42)   
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Mr. McKamie testified that he missed more and more work

as his condition deteriorated. (T. 80) 

Mr. McKamie also testified that, when he went to the VA

Hospital on November 16, 2012, he told them what happened on

October 29, 2012, and that the doctor offered to send him to

a surgeon. (T. 56-57)

Mr. McKamie’s wife testified that, through October 29,

2012, her husband took care of all the outside yard work at

their home and engaged in outdoor activities with their

children. (T. 91-92) Mrs. McKamie testified that she did not

know of any time that her husband was doing well and not in

pain and had gotten over his injury before he stopped

working on April 17, 2013.  Mrs. McKamie testified that her

husband was getting worse, not better.  He would come home

from work, go directly to the couch, and lie down.  Mrs.

McKamie testified that her husband was no longer able to

help her. (T. 96-97)

Mr. and Mrs. McKamie each testified that they had not

reviewed Mr. McKamie’s medical records before testifying.

(T. 48, 98-99)

However, in comparing the testimony of the McKamies to

Mr. McKamie’s medical records, the medical records indicate

that Mr. McKamie was first prescribed Hydrocodone for his

back by at least November 30, 2011, approximately eleven

months before the trash cart incident at work in October of

2012. (R. Exh. 1 p. 47) Mr. McKamie reported in December of
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2011 that the Hydrocodone was not working very well, and Mr.

McKamie reported that he had had persistent back pain since

falling off of the top of a humvee seven years before and

landing straight legged with full body armor on. (R. Exh. 1

p. 48, 52, 59) In January of 2012, Mr. McKamie asked about

increasing his pain medication. (R. Exh. 1 p. 70) In

February of 2012, the physical therapy department at the VA

Hospital issued Mr. McKamie a sacroiliac belt and a straight

cane to help him walk. (R. Exh. 1 p. 75) Mr. McKamie’s back

pain and spasms were so severe in February and March of

2012, that he could not tolerate to engage in any stretching

exercises for physical therapy.  According to the physical

therapy report, Mr McKamie in March of 2012 was ambulatory

with his straight cane, but with little weight shift over

his right leg. (R. Exh. 1 p. 75-77)

According to the VA reports, Mr. McKamie entered into a

Pain Agreement on April 23, 2012, regarding prescription of

his narcotic pain medications. (R. Exh. 1 p. 78) Mr. McKamie

called on April 24, 2012, to cancel an injection procedure

scheduled for May 2, 2012, for lack of available vacation

time. (R. Exh. 1 p. 102) Mr. McKamie was advised to return

to the pain clinic in follow up in six months. (R. Exh. 1 p.

103)

Oddly, whereas Mr. McKamie testified that he generally

took Ibuprofen before the trash cart incident in October of

2012, and narcotics after the incident, I note as indicated
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above, that Mr. McKamie’s medical records at VA before the

incident referenced Hydrocodone, and the first reference of

Ibuprofen in the VA records was not until November 16, 2012,

i.e., approximately two weeks after the trash cart incident. 

Contrary to Mr. McKamie’s testimony, the VA doctor in

November of 2012 appears to have renewed a prescription for

Ibuprofen, not Hydrocodone. (R. Exh. 1 p. 133)

Moreover, to the extent that Mr. McKamie and his wife

testified that his condition never improved after

October 29, 2012, and had actually gotten worse when he saw

the VA doctor, I respectfully point out that this testimony

is not supported by the records from the VA, by the records

from Family Medicine Specialists, by the records from any of

the physicians who Mr. McKamie saw for his debilitating back

problems starting in March of 2013, or by the testimony of

his supervisor, Mr. Steve Bateman.

In these regards, the October and November 2012 records

from Family Medicine Specialists indicate on November 6,

2012, that Mr. McKamie at that time had some quite obvious

muscle spasm. (R. Exh. 1 p. 97) According to Dr. Wilson’s

note taken November 13, 2012, though, Mr. McKamie indicated

that he was improved but not resolved.  Mr. McKamie declined

an offer of physical therapy because it had not previously

helped at VA, so he was continued on light duty with a

follow up in two additional weeks. (R. Exh. 1 p. 99-101)
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According to Dr. Wilson’s note dated November 27, 2012,

Mr. McKamie indicated that he was much better and was ready

to go back to work.  Dr. Wilson returned Mr. McKamie to

regular duty at that time, and as discussed above, Mr.

McKamie never returned again to Family Medicine Specialists.

(R. Exh. 1 p. 104)

Notwithstanding Mr. McKamie’s recollection of events,

the VA Progress Note from November 16, 2012, lists Mr.

McKamie’s “Chief Complaint” as “Doing well”.  Under HPI, the

report states:

Mr. McKamie is stable.  Continues to work and remains
active with his children.  Getting good pain control
with the Robaxin and the daily hydrocodone....Also has
a lot of GI complaint with the Mobic.  Will give
Ibuprofen for occ flare up of back pain after activity
(R. Exh. 1 p. 133)        

Even more telling, when Mr. McKamie presented to Dr.

Kile four months later on March 25, 2013, Dr. Kile recorded

the following history:

This is a 33-year old white male who has a history of
chronic low back pain that will radiate periodically
into the right lower extremity.  He has been doing
fairly well and has been off of all pain medications
except for occasional ibuprofen since mid-December of
2012.  However, he tells me that Wednesday last week,
he had an exacerbation of the pain and it has gotten
much worse.  He denies any injury to his back but again
he is having low back pain, muscle spasm, and pain in
the right leg.  He is not having any weakness of the
right leg but he tells me that it hurts when he puts
weight on his right leg....(R. Exh. 1 p. 108)

Mr. McKamie’s supervisor, Mr. Bateman, similarly

testified that between November 27, 2012, and approximately

April 1, 2012, Mr. McKamie did not make any complaints to
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Mr. Bateman about his back. (T. 122) Mr. Bateman also

testified that Mr. McKamie was the only maintenance employee

at the school where he worked, and that it appeared that Mr.

McKamie’s work was getting done because his work orders were

being filled. (T. 116, 121) Mr. Bateman testified that Mr.

McKamie made no complaints about not being able to do his

work in December of 2012, in January of 2013, or in March of

2013.  Mr. Bateman testified that he recalled Mr. McKamie

complaining about having some issues a week or two before he

left on April 17, 2013, and in no way whatsoever did Mr.

McKamie indicate that those complaints were related to the

October 29, 2012, incident. (T. 107-108) Mr. Bateman

testified that Mr. McKamie always spoke to Mr. Bateman

referring back to his prior injury in the military service.

(T. 108)

I note that Mr. Bateman’s testimony appears to this

examiner consistent in all respects with Mr. McKamie’s

medical records because, in the 91 pages of medical reports

in evidence for services after Mr. McKamie was released to

return to full duty work on November 27, 2012, not a single

report after that release ever makes a single reference to

the trash cart incident that occurred on October 29, 2012. 

(C. Exh. 1 p. 1-6; R. Exh. 1 p. 107-191) Instead, as

indicated above, Dr. Kile in March of 2013 recorded a

history of chronic back pain and of an exacerbation the

prior Wednesday. (R. Exh. 1 p. 108) Dr. Dietze likewise
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recorded on April 17, 2013, a history of Mr. McKamie

presenting with (1) a several week history of severe right

lower extremity radicular pain, and (2) chronic

progressively worsening back pain over the past three or

four years with intermittent episodes of radicular leg pain

with the most recent one by far the worst. (C. Exh. 1 p. 4)

In a questionnaire filled out for Dr. Viere, Mr. McKamie

indicated that his current problem started on September 15,

2005 (i.e., when he fell off of a humvee in the army). (R.

Exh. 1 p. 111, 113)

Finally, I note that the two abnormalities that Dr.

Gocio referenced during surgery on June 13, 2013, were (1)

dense scar tissue from the previous 2008 surgery, which Dr.

Gocio removed piecemeal, and (2) a large central disc

herniation which was also removed piecemeal prior to

performing the fusion. (R. Exh. 1 p. 144) No physician has

opined that any injury sustained on October 29, 2012, was a

factor in the need for the surgery that Dr. Gocio performed

on June 13, 2013, and I point out that an MRI performed on

January 31, 2011, also documented the existence of

granulation tissue around the L5 nerve roots as well as

moderate to severe right neural foramina narrowing at L5-S1

associated with a disk osteophyte complex. (R. Exh. 1 p. 22)

In summary, this examiner finds the reports from Family

Medicine Specialists, the VA Progress Report from November

of 2012, the history taken by Dr. Kile in March of 2013, the
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history taken by Dr. Dietze in April of 2013, the history

taken by Dr. Viere in April of 2013, and Mr. Bateman’s 2014

hearing testimony consistent with one another, and

essentially all inconsistent with the history of symptoms

and drug use that Mr. McKamie described at the 2014 hearing. 

Based on the medical reports and Mr. Bateman’s

testimony described herein, this examiner concludes that Mr.

McKamie sustained a relatively minor exacerbation of his

preexisting back problems in the trash cart incident on

October 29, 2012, which resolved by mid-December of 2012,

some three months before Mr. McKamie experienced another

exacerbation the week before going to see Dr. Kile in March

of 2013.  In light of the medical evidence supporting a

conclusion that Mr. McKamie has a long history of back

symptoms, that Mr. McKamie’s October exacerbation resolved

by mid-December, and that three months elapsed before his

next exacerbation, I find that Mr. McKamie has failed to

establish by a preponderance of the credible evidence that

the admittedly compensable back injury that he sustained on

October 29, 2012, was a factor in his need for medical

treatment beginning in March of 2013, or was a causal factor

in his period of disability at issue beginning in April of

2013. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


