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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G108099

SETH McCUTCHEON, EMPLOYEE CLAIMANT

PETIT JEAN STATE PARK,  RESPONDENT
EMPLOYER

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT

                 OPINION FILED APRIL 29, 2014 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Michael Ellig,
Attorney at Law, Fort Smith, Arkansas.  

The respondents were represented by The Honorable Richard S.
Smith, Attorney at Law, Little Rock, Arkansas.
   

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on February 26,

2014, in Russellville , Arkansas.  A Prehearing Order was

previously entered in this case on December 16, 2013. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order, or at the start of 

the hearing.  I hereby accept the following stipulations: 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including September 11, 2011.
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3.  The claimant sustained a compensable injury to his left

leg on said date.

4.  The parties will stipulate to the claimant’s average

weekly wage.

5.  There is no dispute at present over the claimant’s

entitlement to medical expenses.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Whether claimant is entitled to temporary partial

disability from May 8, 2013, to a date yet to be determined.

2.  Attorney’s fee.

    The documentary evidence submitted in this case consists of

the transcript of the February 26, 2014 hearing, and the exhibits

contained therein.  

  The following witness testified at the hearing: the 

claimant.    

                           DISCUSSION

          The claimant, age 30 (12/23/63), sustained an admittedly 

compensable injury to his left leg on September 11, 2011, while

working for the respondent-employer, Petit Jean State Park.  The

claimant had worked for Petit Jean State Park for approximately a

year and a half, as a maintenance worker.  His job duties required
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that he do a lot of standing and walking, which he considered to be

relatively heavy work.  The claimant’s work duties entailed weed-

eating, cutting down trees and things of that nature.    

     With respect to his injury, the claimant testified that on 

the date of his work-related accidental injury, he and another

coworker had cut down a tree and it fell across the road.  While

attempting to remove the cut tree from the road, the claimant

sustained an injury to his right thigh as a result of part of the

tree having fallen on his leg.  The claimant testified that since

this time, he has been in severe pain.       

     According to the claimant, his injury occurred on a Sunday.

He essentially testified that although he reported his injury, he

did not seek treatment that day because he thought his leg would be

okay.  Following the incident, the claimant’s thigh became swollen

and very painful.  The claimant was off work for the next two days,

and he took additional days off and did not return to work until

the next Sunday.  He testified that he tried to work that day, but

they sent him home early.    

     The claimant verified that the respondent-employer provided

him with medical treatment for his thigh.  He agreed that he sought

initial treatment for his thigh from Dr. Trauth.  According to the

claimant, Dr. Trauth treated him with pain patches and took him off

work.  The claimant admitted that Dr. Trauth referred him to Dr.

Russell Allison.  On September 28, 2011, the claimant under initial
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evaluation by Dr. Allison. 

   Under further questioning, the claimant verified that on

December 14, 2011, Dr. Allison released him to return to work, but

did not release him from his care.   He verified that at the time

that Dr. Allison released him, his thigh was swollen, bruised, and

had a dent in it.  The claimant testified that he worked for about

a month or so, and then his boss told him to go back to the doctor.

He agreed that if the medical records show that he saw Dr. Allison

on February 15, 2012, that sounds about right.

     The claimant essentially admitted that at that time, Dr. 

Allison put him on light duty, and continued to treat him with pain

patches. He agreed that several times during this course of

treatment, Dr. Allison released him to light or restricted duty

work.  According to the claimant, he advised the respondent-

employer of his restrictions, but they did not have any light duty

or restricted work available.    

     Upon further questioning, the claimant agreed that in June 

of 2012, Dr. Allison referred him to Dr. Chesser.  However, the

claimant saw Dr. Chesser only two visits, and then referred him to

Dr. Pruitt.  However, the claimant testified that he saw Dr. Pruitt

only once.  In September of 2012, the claimant returned to Dr.

Allison, and continued to treat with him until December of 2012. 

     According to the claimant Public Employee Claims sent him to

Dr. Baskin. He saw Dr. Baskin, two or three times, and his
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treatment included two MRIs.  The claimant denied that Dr. Allison

ever released him from treatment.  However, the claimant admitted

that he was aware that Dr. Baskin released from his care and gave

him a rating.  

     After he was released by Dr. Baskin, the claimant verified 

that he got a change of physician from the Commission to treat with

Dr. Charles Kleeper.  He came under the care of Dr. Kleeper on

October 1, 2013.  The claimant verified that Dr. Allison never

released him to full-duty.  

     He verified his treatment with Dr. Kleeper, which included 

several different medications and physical therapy.  The claimant

admitted that he continues under treatment with Dr. Kleeper. He

verified that he has not worked anywhere for wages since May 8,

2013.  As of the date of the hearing, the claimant testified that

he continues with swelling of his thigh, pain, weakness,

discoloration, and atrophy of the quadriceps of his left muscle

thigh.  The claimant specifically agreed that he still has the dent

in the thigh muscle of his left leg.  

     The claimant verified that he wants to go back to work, but he

has “been pretty well down and out since he got hurt.”  According

to the claimant, the main thing that keeps him from working is the

pain in his leg, not being able to stand or even sit for extended

periods of time.  He testified that he is able to stand for only 10

minutes, without increasing pain and discomfort in the right leg.
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He also has weakness of the right leg, which causes him to trip and

stumble all the time.  The claimant also verified that he has

difficulty walking across uneven ground.  He admitted that Dr.

Kleeper has not  released him from his treatment.  Upon being asked

if any doctor has ever released him other than Dr. Allison’s trial

release back in 2011, his response was “No, they have not.”  The

claimant admitted that no doctor has released him to return to

regular duty. 

     The claimant admitted he has other problems with his muscles

locking up.  However, he has not received a diagnosis for this

condition, and does not know if these symptoms are related to his

work injury.   The claimant admitted that his leg is the primary

reason for him not working.                            

     On cross-examination, the claimant verified that he underwent

a functional capacity examination on June 25, 2013, which revealed

unreliable results.  He verified that it did however, reveal that

he could perform light-duty work.  According to the claimant, he

takes Tramadol and Lyrica.  The claimant admitted that he does not

use a cane, walker, wheelchair or any assistive walker.  He

testified that he stays home and watches TV, but would like to go

back to work, doing what he previously did because that is what he

likes to do.  He has no source of income.  The claimant admitted

that he lives alone, but his friends clean for him, and cut his

lawn.  The claimant verified that he does home exercises of
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stretching his leg and hip.  This provides some relief of his

symptoms. 

     Upon being questioned by the Commission, the claimant denied

any problems with muscle contractions prior to his work incident.

     A review of the medical evidence of record demonstrates that

the claimant first sought treatment for his compensable left thigh

injury on September 19, 2011.  The claimant was evaluated by Dr.

Kyle Trauth:

The patient is a 27 year-old white male who presents to clinic
after having a large pine tree fall on his left thigh while at
work with Petit Jean State Park Services about a week ago.
The patient states he was cutting a pine tree that had fallen
across the road and as he was beginning to move it part of the
tree fell on him.  The patient presents with a 36 X 26 cm
hematoma to his left thigh covering all the medial aspect of
it, most of the posterier aspect of his thigh, and some of the
lateral portion.

                            * * *

     MUSCULOSKELETAL: 
There is a 36 cm X 26 cm hematoma to the left thigh extending
from the medial aspect all the way to the posterior and some
of the lateral aspect of his thigh.  Most of the lateral  and
part of the anterior thigh are unaffected.  The thigh is
tender to palpation over the hematoma.   X-ray of the femur
shows no fractures but does show some soft tissue swelling.

A/P: The patient is a 27-year old white male with severe left
thigh contusion.  We will encourage him to use warm heat to
his thigh and also take IBUPROFEN and I discussed with him
that this will take several weeks to heal.  We will give the
patient a week off from work to allow his thigh to heal as his
job is does not have any light duty.   

     On September 26, 2011, the claimant returned for a follow-up

visit with Dr. Trauth.  The claimant was seen due to ongoing pain

related to his compensable injury.  Specifically, Dr. Trauth
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reported, in pertinent part:

Patient is a 27-year-old male who presents to the clinic for
worsening pain to his left thigh.  Patient was previously seen
in the clinic for injury to left thigh after having a tree
fall on it while at work.  Patient’s hematoma appears to be
healing well with less blue and black discoloration to his
left thigh.  However, he does report worsening pain with knee
flexion and hip flexion, specifically located in the medial
aspect of his left thigh over the rectus femoris muscles.

                            * * *

MUSCULOSKELETAL: 
Full range of motion to right knee and hip.  Decreased flexion
left knee and left hip.  Also, significantly tender to medial
aspect of left thigh with a large 6 X 4 cm mass palpable the
medial aspect of his left thigh.  CT scan showed a degloving
injury to the thigh with large hematoma, and this was reported
by Dr. Setty, Radiologist.

     It appears that the claimant saw Dr. Russell Allison at the

Russellville Clinic for an initial evaluation of his compensable

injury on September 28, 2011.  At that time, Dr. Allison stated

that the claimant was not able to return to full activities at

work.  Dr. Allison wrote, “Modified activities are as follows: no

climbing, stooping, lifting over 10 lbs.  The above modified

activities are for 6 weeks.”

     On November 9, 2011, the claimant saw Dr. Allison for follow-

up of his compensable work injury.  The claimant had continued

complaints of thigh pain.  He described his pain as intermittent,

and aching, with reported aggravating factors of prolonged standing

or walking.  On physical examination, Dr. Allison noted that the

claimant had significant ecchymosis medial thigh.  He diagnosed the
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claimant with “contusion of left knee.” Dr. Allison continued the

claimant’s modified activities for another four weeks.           

    Dr. Allison next saw the claimant on December 14, 2011 for

continued complaints of left thigh pain.  At that time, Dr. 

Allison’s inspection of the claimant’s left thigh revealed, among

other things, significant ecchymosis medial thigh, and hard swollen

area to medial thigh, and painful medial thigh at swollen area.

Dr. Allison diagnosis remained unchanged.  Nonetheless, he 

reported, “He still has a sore thigh with. a significant indention

I’m going to release him for regular duty but he is not at MMI.  He

still my[sic] develope{sic] heterotopic ossification or other

problems.”

     The claimant continued to treat with Dr. Allison.  On February

15, 2012, Dr Allison reported: “He [the claimant] has not improved

any since his last visit.  He has a significant area of muscle

damage and continues in pain.”  Dr. Allison’s of inspection

claimant’s left thigh revealed, among other things, significant

ecchymosis of medial thigh, hard swollen area to medial thigh, and

painful medial thigh at swollen area.  As a result, Dr. Allison

ordered an of MRI the claimant’s femur.

     An MRI of the claimant’s left lower extremity was performed on

February 21, 2012, with the following results:

Subtrochanteric femur down to the knee area displays normal
marrow signal and no bony contusion or fracture.
Neurovascular bundle appears normal.  There is a about a 5 cm
area of signal abnormality in the sub-q fat anteromedially in
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the junction of the middle and distal thirds, which has
scattered moderately hyperintense signal on T2.  Some low
signal areas on T1.  There appears to be a contour difference
in the skin with concavity at the cutaneous area, consistent
with the “dent” described by the patient.  This is consistent
with posttraumatic fibrosis.  There may be some slight
component of residual edema but the abnormality appears to
relate to the sub-q fat and not the muscle.  No myositis.

IMPRESSION: Subcutaneous scarring/fibrosis anterior medial
distal thigh, normal muscle and ossesous signal on MR.

 
     On March 2, 2012, the claimant complained to Dr. Allison of

weakness and pain in the right hip.  Therefore, Dr. Allision

prescribed physical therapy treatment for the claimant. 

    Per a Work Release Form dated that same date, Dr. Allison

wrote:

SETH MCCUTHEON has been seen at Russellville Clinic today.
This individual: is not able to return to full activities at
work.  Modified activities are as follows: lite [sic] duty.
The above modified activities are for 6 weeks.   

     The claimant saw Dr. Allison for a follow-up visit on April

13, 2012.   At that time, the claimant reported that he stopped

the physical therapy treatment because it was causing swelling.  

Upon examination of the claimant’s leg, Dr. Allison’s inspection

claimant’s left thigh revealed, significant ecchymosis medial

thigh, moderate antalgic gait, hard swollen area to medial thigh,

and painful medial thigh at swollen area.  Dr. Allison stated that

the claimant was not able to return to full activities at work. 

According to this medical note, Dr. Allison made the following

comments: he has had a significant crush injury to his thigh which

has not improved despite several months of conservative care.  I
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don’t think there is any surgical corrections for this.  I am going

to refer him to a neurologist for further care.”  

     Dr. Michael Chesser evaluated the claimant on June 25, 2012.

Dr. Chesser wrote, in relevant part:

Seth is a 28-year-old male who had an injury to his left thigh
in September of last year.  He was working and was helping to
move a log and it swung around and the end of the pine log hit
him in the medial aspect of the left upper thigh.  This caused
quite a bit of bruising, which extended down below the knee to
his foot.  He has had persistent pain of his left thigh, and
he has been seen by an orthopedic surgeon, Dr. Russell
Allison.  He had an MRI of the left thigh on February 21, and
this revealed subcutaneous scarring and fibrosis with an area
about 5 cm in length of scarring fibrosis at the junction of
the middle and distal thirds of the left thigh.  This was
interpreted as showing posttraumatic fibrosis.  He is referred
to evaluate for possible peripheral nerve injury.  He states
he does feel slightly weak in his left leg.  When he walks or
tries to squat, he has burning pain in the region of the scar.
He denies any numbness or tingling of his leg.  He has not had
any back pain.  He states he altered his walking because of
the pain in his left thigh and it has placed some stress on
his right hip and he complains of intermittent right hip pain.

                               * * *       
    

BJE: Examination of the left thigh reveals an area of hyper-
pigmentation in the medial and mid aspect of the left thigh.
With palpation to this area, there is some underlying firm
tissue, undoubtedly secondary to scar formation.  Peripheral
pulses are intact.

                              * * *      

IMPRESSION: Soft tissue injury to the left thigh, as described
above. The exam does not reveal any definite sign of
peripheral nerve injury.

 
PLAN: We will perform EMG/nerve conduction testing to see if
there is any evidence or obturator nerve injury. 
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      Dr. Chesser reported the following in a clinic note, on June

28, 2012:

INTERIM HISTORY:  Seth returned today for EMG/nerve conduction
testing and he had no sign of injury to the femoral nerve on
the motor study.  The EMG needle study was abnormal in all the
muscles tested, left leg, paraspinous muscles and the left
arm.  The other muscles were tested because of the abnormal
patterns in the left leg.  There was a pattern of diffuse
increase in the insertional activity, which persisted for
several seconds.  The pattern is suggestive of a possible
subclinical myopathy, such as myotonia congenita.  I talked
with his mother, who was present, and she states that her
brother and her mother both have some type of muscular
dystrophy, but she does not know the name of it.  They have
diffuse weakness.  She is not sure if they have been seen by
a neurologist in several years.  I asked her if she could find
out more information about this since this is most likely the
cause of his abnormal EMG.

At this time, Seth appears to have pain related to local soft
tissue injury and he has developed fibrosis in the medial
aspect of the left thigh.  He has pain with activity; however,
I cannot detect any definite sign of nerve injury.  I do not
think that his leg pain is primarily a neurologic problem and
I will discuss with one of the orthopedic surgeons here to see
if there is anything else that can be offered.  I would like
to see if there is ever any indication for steroid injections
or surgery in this instance.

  
As far as his abnormal EMG, I suspect that he has a
subclinical muscle disease which would cause him to have
difficulty with his endurance and tolerance for strenuous
exercise.  I would like to have this further evaluated at the
MDA clinic at UAMS, since he has other family members who are
affected.  His mother will try to find out more information
about her brother and mother’s diagnosis.  I think this
information will be helpful for him to decide if he can resume
strenuous work in the future.  For now, we will continue him
on light duty and he will return in one month. 

      The claimant returned to see Dr. Chesser on July 30, 2012.

At that time, the claimant complained of continued left thigh pain.

Specifically, Dr. Chesser opined:
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IMPRESSION: 
1. Left thigh contusion with fibrosis and local
     pain and tenderness.  I cannot identify a nerve injury 
     associated with his contusion.
2. He appears to have a mild myopathy and may have
     subclinical myotonia congenita.  There is a strong 

          family history of multiple different muscle diseases, 
          and I think that he will eventually need muscle biopsy.

PLAN:
1. I would like to get him to MDA clinic at UAMS for further

evaluation.
2. I do not have anything to offer him from the standpoint

of neurologic treatment since his pain does not appear to
be primarily neurologic.  We will set up an appointment
with Dr. Ted Pruitt to evaluate his right hip pain to see
if there could be anything else that could be offered for
his left thigh fibrosis and pain.

3. Return as needed.

     Dr. Tad C. Pruitt evaluated the claimant on August 24, 2012

due to a chief complaint of left thigh and right hip pain.  

PATIENT’S REPORTED HISTORY:
Seth is a 28 year old man who is in maintenance with the Petit
Jean State Park referred initially to Dr. Chesser for
evaluation of pain and weakness in the left thigh.

The patient was injured in September, 2011 while working on a
cut tree.  He and another worker were lifting this and it came
down onto his left thigh.  It did not cut the skin but caused
a significant contusion and internal injury to the muscle.  He
said he had bruising all of the way down the ankle and foot
with significant pain, swelling, tenderness and impairment for
quite some time.

The patient did try to return to work but was unable to do
that and was sent home.  This was in December.

  
In February he tried some physical therapy but that really
made the leg hurt more.

Now he reports pain in the interior medial thigh.  This is a
burning type pain with significant aching, swelling if he is
up on his legs for more than a couple of hours and a deep



14

muscle ache.  He is on light duty.

On the right side he has pain on the anterior hip worsened
when walking and in the evenings.  He does not have numbness
or tingling.  He has not had previous problems with the hip.
He does not have a lot of significant back pain.

He was evaluated by Dr. Alison [sic] and then by Dr. Chesser
who felt that he might have some generalized muscular weakness
with a positive family history of muscle problems.  An
appointment has been requested at UAMS for the Adult Muscular
Dystrophy Clinic and that remains pending at this point.

          
                             * * *

ASSESSMENT:
1. LEFT THIGH severe muscular and subcutaneos contusion,

September, 2011, with persist[sic] weakness and pain.
2. RIGHT HIP pain of uncertain etiology, possibly meralgia

paresthetica or iliopsoas tendinitis.  
3. Possible adult familial type of muscular dystrophy.

I cannot identify a surgically correctable entity in this
patient.  The underlying possibility of a muscular dystrophy
needs to be kept in mind and more fully evaluated.  I have
urged the patient and his mother to contact the WC manager to
followup on getting this appointment at UAMS and certainly if
there is a muscular dystrophy present that will impair his
ability to make a full recovery for his muscles.

On the other hand, with essentially normal electrodiagnostic
testing and imaging and no other discernable abnormalities or
surgical lesions I think the best path forward at this point
is to assume that all healing has occurred and try to full
rehabilitate him.

Therefore, I have recommended intensive course of physical
therapy, anti-inflammatory medication to reduce the
inflammation while doing therapy, and weight loss to minimize
the possibility of the meralgia paresthetica on the right
side.

I will see him back in six weeks to assess his response to the
above.  

It appears that Dr. Pruitt placed the claimant on sedentary

work status.  He ordered physical therapy for the claimant’s hip
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and lower extremity range of motion and strengthening and

exercises.  Dr. Pruitt gave the claimant a prescription for anti-

inflammatory medication, Naproxen. 

     In a clinic note dated September 24, 2012, Dr. Allison wrote,

in pertinent part: “he [the claimant] has had a significant crush

injury to his thigh which has not improved despite several months

of conservative care. I don’t think there is any surgical

correction for this.  I am going to refer him to a neurologist for

further care.”  He also continued the claimant’s modified duty

status.  

     The claimant saw Dr. Barry Baskin for an office evaluation for

the purpose of impairment rating, on April 2, 2013:

HISTORY OF PRESENT ILLNESS: This is a 29 year old gentleman
from Hector, Arkansas as a history of fairly good health.  He
was working for the Petit Jean State Park when he and another
employee were moving a tree that had fallen across the road
and that has been cut it a log with each one holding one end
and somehow Mr. McCutcheon dropped his end of his log onto his
left lower extremity hitting him around the media distal
thigh.  He had immediate pain and swelling.  The swelling and
bruising went all the way down into the leg and foot he
states.  He was seen by a physician Dr. Traugh[sic] in
Morrilton and treated for a contusion.  She [case manager]
states that his right hip did not start hurting until about a
month after the injury.  A CT of the femur without contrast
September 26, 2011 revealed what was described as an acute
degloving injury and hematoma in the mid medial left thigh
subcutaneous fat measuring 7 x 5.7 x 2.4 cm.  Later the
patient was seen by Dr. Russell Allison, an orthopedist in
Russellville who ordered an MRI of the subtrichateric femur on
the left down to the knee but knot[sic] of the knee.  This
revealed subcutaneous scarring and fibrosis of the anterior
medial distal thigh with normal muscle and osseous signal or
bone signal on MR.  The patient states that he received some
physical therapy for exercise and modalitics.  The swelling
gradually resolved but he has ended up with an indentation in
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the left distal thigh.  Dr. Allison suggested a referral to a
neurologist and Dr. Chesser saw Mr. McCutcheon and ended up
ding[sic] nerve conduction studies and EMG on 6/28/12 which
reveled[sic] normal femur nerve on the motor study, but EMG
revealed a patter[sic] consistent with myopathy or myotonia
congenitia.  The patient’s uncle has nemaline rid myopathy.
Dr. Chesser felt like the patient had left thigh contusion
with fibrosis and recommended referral to muscular dystrophy
clinic at UAMS for further evaluation of his myopathy.  He did
not think this was related to the patient’s injury otherwise
except for the contusion and fibrosis.  The patient was
referred to Dr. Tadd Pruitt for an evaluation of his right hip
pain, Dr. Pruitt did x-rays of both hips and they were
negative.  Examination of the hips were negative.  Mr.
McCutcheon has never gone back to work.  He states that he has
been terminated from his job.        
                         

                                * * *
IMPRESSION:  Mr. McCutcheon is a nice gentleman referred for
an impairment rating regarding a crush injury to the left
thigh.  This happened back in 9/12/11.  I think that the brunt
of his injuries were blunt trauma to the thigh muscles of the
distal medial thigh up against the femur causing fibrosis in
the thigh.  Unfortunately the patient had significant trauma
around the knee and his knee has never been looked at.  He
still complains of pain in the knee itself in addition to the
distal thigh.   He began complaining of pain in the right hip
one month approximately after his accident.  Dr. Chesser’s
workup reveals him to him[sic] a probable myopathy and he does
have a family history of myopathy.  This would be evaluated
outside the worker’s comp venue.

Based on my evaluation I do not have enough information on Mr.
McCutcheon to render an opinion as to whether any further
treatment of his knee or thigh is indicated at this time.
Since the knee MRI was never performed, I would like to do an
MRI of the knee and the distal 1/3 of the femur to see if he
has any residual problems going on at this time.  I told him
that is likely that the fact that he has walked with a limp
has caused some of the pain in the right side.  I have had
several patients with similar injuries to this in my career
and the fibrosis in the quadriceps is sometimes a difficult
problem causing ongoing pain that needs to be stretched
because of the muscles tendency to want to shorten the
patient’s age.  I don’t think that he has any significant
neurologic injury.  I am unclear as to why he has some
decreased sensation in the anterior aspect of the thigh.  The
lateral femoral cutaneous nerve was not affected.  The femoral
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anterior cutaneous branches along the medial aspect of the
thigh could be affected but these are difficult to assess
electrodiagnostically.       

PLAN: I would like to request an MRI of the knee and the
distal 1/3 of the femur and thigh.  I will comment further
about any treatment recommendations or impairment rating at
that time.

     An MRI of the claimant’s knee was performed on April 29, 2013,

with the following impression: “Negative MRI knee.”

     On April 30, 2013, Dr. Baskin wrote the following Addendum to

Previously Dictated Impairment Rating Evaluation:

Mr. McCutcheon was seen by me original on 4/2/13 for an office
evaluation and request for a possible impairment rating as a
results of injuries he sustained while working on 8/12/11.  He
has some scar tissue in the left quadriceps muscles from
having a contusion when he was hit by a tree.  I ordered an
MRI of his left knee to look at the MRI and distal left femur.
This study was done at St. Mary’s Regional Center in
Russellville on 4/29/13 and revealed a normal left knee.
There was no tear of the soft tissues within the knees.  There
was not a substantial mention of the distal third of the femur
and my guess is that the distal third of the femur which I
ordered was not actually done and all we got was an MRI of the
knee.  All that is mentioned in the report is the knee proper
[sic].  The extensor mechanism tendons were intact so at least
they were up high enough to see the quadriceps tendons
coursing into the patella.  Based on this study, I do not see
any abnormalities about the knee.  I think that Mr.
McCutcheon’s injury is primarily a deep bruise or contusion to
the distal 1/3 of the left thigh.  He does have slight
indentation in the muscle there from a deep bruise.  Using the
AMA Guidelines Fourth Edition I cannot find an impairment
rating for this gentleman’s condition.  His gait was not
severely antalgic, and even if it were antalgic, he does not
have the associated arthritic findings in the knee, hip or
ankle to go along with an impairment rating for an antalgic
gait or limp.  This concludes my evaluation of Mr. Seth
McCutcheon. 

     Dr. Baskin reported the following in a clinic note on May 8,
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2013:

Seth is back in for follow up.  He continues to complain of
mild weakness in his left leg and pain in the left thigh.  MRI
scan of the left knee was done 4/29/13 and was negative.
There was no pathology of the knee.  Mr. McCutcheon has mild
weakness in the left quadriceps as noted in my previous note.
He does have some atrophy of the quadriceps muscles.  He has
an antalgic gait but does not have any significant arthritis
of the hip, knee or ankle on the left side.  I discussed today
impairment rating.  We also discussed what type of work he was
going to do.  I do not think that he would benefit from any
further treatment of his quadriceps at this time.  I have seen
these types of injuries several times in my career and he has
a fibrotic quadriceps muscle where he had a deep bruise with
some associated weakness.  He will unlikely be able to go back
to the type of work that he did before, which was fairly heavy
manual labor type work.  I have discussed that he may need to
have a Functional Capacity Evaluation done.  I explained to
him the purpose of an FCE to find out at what level of work he
could go back to.  I looked at the impairment ratings for
lower limb impairment from gait derangement and he will not
qualify for that based on the fact that he does not have
advanced arthritic changes of the hip, knee or ankle on the
left side.

I will go ahead and order a Functional Capacity Evaluation if
it is approved through Worker’s Comp.  I have not given Mr.
McCutcheon an impairment rating but we did go over the AMA
Guidelines Fourth Edition pages 76 and 77 and he could be
rated on weakness in the left knee extension, which in his
case would be a grade IV, which is the mildest degree of
weakness that is ratable.  This would give him a 5% whole
person impairment, 12% lower extremity impairment.  I will
await his FCE.  I do  feel that he is at maximum medical
improvement.  I went over the impairment rating with the
patient’s mother and Mr. McCutcheon today and answered all of
their questions.  I will await the FCE if it is approved and
then we will forward work recommendations back to Martha
Nelson, RN, Case Manager with Systemedic Corp.

     An MRI the claimant’s left femur was performed on June 10, 

2013, with an impression of “Negative.”

     The claimant underwent a Functional Capacity Evaluation on 

June 25, 2013.  The results of this evaluation indicates that an 
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unreliable effort was put forth by the claimant, with 42 of 57

consistency measures within expected limits.  Nonetheless, the

examiner concluded:

CONCLUSIONS:
Mr. McCutcheon completed functional testing on this date with
unreliable results.

Overall, Mr. McCutcheon demonstrated the ability to perform
work in the LIGHT classification of work as defined by the US
Dept. of Labor’s guidelines over the course of a normal
workday with limitations as noted above.

Since the results indicate an unreliable effort, his actual
abilities could be higher than that demonstrated.  Mr.
McCutcheon denied any chest pain or headaches at any time
during his evaluation.  He reported feeling muscle fatigue and
weakness in his hands as his only symptoms which he attributed
to his diagnosis of muscular dystrophy.

     Per a Clinic Note dated August 15, 2013, Dr. Baskin reported:

Mr. McCutcheon is back in for follow up.  He had an FCE done
June 25, 2013.  He put forth consistent effort on 42 out of 57
consistency measures but the rater rated him as unreliable.
He placed him in a light physical demand category.  Seth does
not feel like he is able to go back to doing the kind of work
that he did before.  He does have an area of scarring in his
quadriceps muscle and follow up MRI scan of the femur and
distal thigh did not reveal any significant abnormalities.  I
had previously recommended an impairment rating for him on my
May 8, 2013 note.  I went over the rating with him today.
This rating would be a 5% whole person impairment, 12% to the
lower extremity based on the Fourth Edition Guide to the
Evaluation of Permanent Impairment, pages 76 and 77.  He has
weakness in left knee extension or, i.e., the quadriceps which
would be a grade IV giving him a 12% lower extremity
impairment.  I do not think any other impairment is indicated
at this time.

Mr. McCutcheon is released from my care.  His true functional
capacity is not really known.  He does have some sort of a
myelopathy and has been worked at the Med Center.  Since I saw
him last his mother states that they have confirmed that
diagnosis in Dr. Rudnickie’s clinic.  I think that Mr.
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McCutcheon, based on lack of education and formal training in
other areas and due to his muscle disease in conjunction with
his work injury is probably not going to be able to go back to
heavy duty type work.  I have suggested that he apply for
social security disability [sic].  This would not be required
as a result of his work injury but again as a result of his
work injury plus his neuropathic disease.  He could certainly
work at a sedentary type job or light duty type job not
lifting more than 30 pounds on an occasional basis.  He is
still a young man.  He does have some work potential.  I
suggested security guard, dispatcher or he could possibly do
some kind of clerk work, telephone work.  I just don’t see him
doing manual labor in the future.  I will not plan on seeing
Mr. McCutcheon back.  His mother was here with him today and
I asked her all of the questions.  I would be happy to see him
on an as needed basis if requested.  I appreciate the
opportunity to help with this nice young man’s care.    

     Dr. Kleeper wrote the following letter on October 8, 2013:

Mr. McCutcheon is a pleasant young man we saw in clinic on
10/1 after being injured at work when a tree fell on him in
September 2011.  Patient has had chronic left leg pain, right
hip pain and lower back pain since that time.  He was
evaluated and treated in the past including muscle biopsies.
On clinic visit, 10/1/13, patient was found to have tenderness
in the paraspinal areas, decreased range of motion of his hips
due to pain, and bilateral sacroiliac joint tenderness.  He
had elevated blood pressure and was thought to be hypertensive
likely exacerbated by his chronic pain.  I feel Mr. McCutcheon
has not received maximum medical improvement and is being
referred for physical therapy in hopes of improving his
condition.  We would appreciate any consideration you may give
in patient’s behalf regarding his case.  

      The claimant returned to Dr. Kleeper for a follow-up visit on

November 6, 2013.  Hence, Dr. Kleeper continue to treat the 

claimant due to his compensable injury.
 
     The last medical report of evidence was authored by Dr. 

Kleeper on January 28, 2014:

Mr. McCutcheon has been a patient of ours since last year.  He
has a history of injury to his left and hip when a tree fell
on him in September 2011 at work.  He has had persistent pain
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in his left leg and back since his injury working in a state
park when the tree fell on him.  Patient has been seen on
several visits since 10/1/13.  He continues to have pain in
his back and decreased range of motion of his hips with pain.
He has attempted physical therapy, pain medications with no
success.  It is our feeling at this point that patient is
permanently and completely disabled due to his traumatic
arthropathy, myalgias, and neuropathy as a result of his
injury.  An appointment has been made for him at UAMS for
further evaluation, but I do not think this will affect his
disability rating, which is again thought to be permanent and
complete.  Thank you for consideration in Mr. McCutcheon’s
behalf.

                         ADJUDICATION

A.  Temporary Total Disability

     The claimant contends that he is entitled to temporary total

disability from May 8, 2013, and continuing until a date yet to be

determined.   Here, the claimant's compensable injury to his left

thigh was a scheduled injury. 

     An employee who has suffered a scheduled injury is entitled to

compensation for temporary total disability during his healing

period or until the employee returns to work, whichever occurs

first. Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period is that period for healing

of the injury which continues until the employee is as far restored

as the permanent character of the injury will permit. Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the

underlying condition causing the disability has become more stable

and if nothing further in the way of treatment will improve that

condition, the healing period has ended. Id.
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     Here, the claimant sustained an admittedly compensable injury

to his left thigh on September 11, 2011, as a result of a large

tree branch having fallen on his leg, while working for Petit Jean

State Park.  The claimant has treated with various doctors due to

this “crush injury.”     

    Specifically, on September 19, 2011, the claimant underwent

initial evaluation for his compensable injury by Dr. Trauth,  At

that time, the claimant presented with a significant hematoma to

the left thigh covering all the medial aspect, most of the

posterior aspect of his thigh, and some of the lateral portion.

The claimant was taken off work for a week.  Dr. Trauth opined on

September 26, 2011, that a CT of the claimant’s left thigh showed

“a degloving injury to the thigh with a large hemtoma.”

     On November 9, 2011, Dr. Allison opined that the claimant had

significant ecchymosis of the medial thigh.  Hence, the claimant

had continued complaints of significant thigh pain.  He described

to Dr. Allison an intermittent aching-type pain of the left thigh.

On December 14, 2011, Dr. Allison opined that the claimant had “a

sore thigh with significant indention.”   In February of 2012, the

claimant saw Dr. Allison in follow-up, and at that time he opined

that the claimant had significant area of muscle damage and

continued in pain.  On February 21, 2012, the claimant underwent an

MRI of the left femur, which demonstrated findings consistent with

“postraumatice fibrosis.”  Dr. Chesser evaluated the claimant for
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possible peripheral nerve injury on June 25, 2012.   Although Dr.

Chesser stated on June 28, 2012, that he felt the claimant had a

pattern suggestive of possible subclinical myopathy, he opined that

the claimant appeared to have pain related to local soft tissue

injury.  At that time, Dr. Chesser further opined that the claimant

had developed “fibrosis in the medial aspect of the left thigh.” 

    Dr. Pruitt evaluated the claimant on August 24, 2012, and

assessed him with “Left thigh severe muscular and subcutaneous

contusion,” for which he ordered physical therapy and an anti-

inflammatory.  Subsequently, the claimant was evaluated by Dr.

Baskin, and he pronounced the claimant to be at maximum medical

improvement for his compensable injury as of May 8, 2013.

     Since this time, the claimant has continued in excruciating

pain and occasional swelling of the right thigh, despite

conservative treatment in the form of physical therapy and a

medication regimen.  The claimant testified that he attempted to

return to work with restrictions, but his employer did not have any

work available for him.  In June of 2013, the claimant underwent an

FCE with unreliable effort, which demonstrated that the claimant

could perform light classification of work.  The evidence shows

that prior to his injury, the claimant had not experienced any

problems whatsoever with his thigh.      

    Ultimately, the claimant received a change of physician to

treat with Dr. Kleeper.  In October of 2013, Dr. Kleeper opined
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that the claimant had not reached maximum medical improvement and

was being referred for physical therapy.  The last medical

treatment of record was authored by Dr. Kleeper on January, 28,

2014.  At that time, Dr. Kleeper opined that the claimant was

permanently and totally disabled due to his “traumatic arthropathy,

myalgias, neuropathy as result of his injury.”  Dr. Kleeper further

stated that the claimant continued in pain, and had attempted

physical therapy and pain medications with no success.    

    Therefore, based on the opinion of the claimant’s treating

physician, Dr. Kleeper, and due to all of the other foregoing, I

find that the claimant’s underlying condition has not stabilized.

I find that the claimant has established by a preponderance of the

evidence that he has remained within his healing period for

compensable thigh injury since May 8, 2013, as asserted.  The

evidence before me also demonstrates that because of his

compensable thigh injury, the claimant has not returned to any

gainful employment since May 8, 2013.

   Hence, I therefore find that the claimant proved by a

preponderance of the evidence that he is entitled to temporary

total disability from May 8, 2013, to a date yet be determined.

    While I recognize that Dr. Baskin opined that the claimant

reached maximum medical improvement, little has been attached to

this opined considering that the claimant has continued with 

symptoms of the thigh, including but not limited to significant
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pain weakness, discoloration and indentation.

    I am also cognizant of the fact that the claimant possibly has

myopathy and a family history of myopathy.  Here, it is the

claimant compensable injury that prevent his from working. 

B.  Attorney’s Fee

     The respondents have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to  Ark. Code Ann. § 11-9-

715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW   

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has 
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed 
         at all relevant times, including September 11, 2011.

3.  I hereby accept the aforementioned stipulations as 
         fact.

4.  The clamant proved his entitlement to temporary total
         disability benefits from May 8, 2013, to a date yet to
         be determined. 

5.  The claimant’s attorney is entitled to the maximum 
    statutory attorney’s fee based on the controverted 
    temporary partial disability compensation awarded 

         herein.  
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                             AWARD
 
     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth herein

this Opinion.       

     Maximum attorney’s fees are herein awarded to the claimant’s

attorney on the controverted indemnity benefits, pursuant to

Arkansas Code Ann. § 11-9-715.    

     All benefits herein awarded which have heretofore accrued 

are payable in lump sum without discount.

     This award herein shall bear the maximum legal rate of 

interest until paid.

     The issue of temporary partial disability subsequent to June

30, 2007 is reserved. 

     IT IS SO ORDERED.

__________________________
CHANDRA L. BLACK
Administrative Law Judge
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