
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G009787 & G101294

KATHRYN T. McANALLY, EMPLOYEE CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION
DEPARTMENT, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 24, 2014 

Hearing before Chief Administrative Law Judge David Greenbaum on August 15,
2014, at Marion, Crittenden County, Arkansas.

Claimant represented by Ms. Laura Beth York, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. Robert H. Montgomery, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on August 15, 2014, in the above-styled claims to

determine whether the claimant was entitled to additional workers’ compensation

benefits.

The claims have been the subject of prior proceedings.  Most recently,

prehearing conferences were conducted on both December 11, 2013, and July 16,

2014, to address the immediate dispute.  A Prehearing Order was filed on July 16,

2014.  At the hearing, the parties announced that the stipulations, the issue, as well

as their respective contentions were correctly set out in the Prehearing Order.  A

copy of the Prehearing Order was introduced, without objection, as “Commission’s

Exhibit 1.”
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It was stipulated that the employment relationship existed between the

parties at all relevant times, including November 2, 2010, and February 8, 2011; that

the claimant sustained compensable injuries on said dates; that her average weekly

wage was $540.00,  entitling her to compensation rates of $360.00 per week for

temporary total disability and $270.00 per week for permanent partial disability; that

the claimant’s healing period ended on April 1, 2013, at which time she was

assigned a ten percent (10%) whole body impairment by Dr. Wayne Bruffett which

respondents had accepted and paid; and that respondents had controverted

claimant’s entitlement to wage-loss disability, if any.  It was further agreed that a

prior Opinion of record, issued on September 28, 2011, was a final decision and the

law of the case; and that respondents paid all appropriate benefits related to the

prior hearing and decision.

By agreement of the parties, the sole issue presented for determination at

the immediate hearing was whether the claimant was entitled to wage-loss disability

benefits.

Claimant contended, in summary, that she was entitled to wage-loss disability

in excess of her impairment rating in an amount to be determined by this

Commission.    The  claimant  requested  a  controverted  attorney’s  fee  on  any

wage-loss awarded.

The respondents contended that the claimant was not entitled to wage-loss

disability as a result of her compensable injuries.
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The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the August 15, 2014, hearing containing a volume of both

non-medical and medical exhibits, specifically, one hundred twenty-nine (129)

pages of various job openings and vocational rehabilitation progress reports

introduced as “Joint Exhibit A” and one hundred twenty-eight (128) pages of medical

records introduced as “Claimant’s Exhibit A.”  The record of the prior hearing

conducted on September 2, 2011, as well as the Opinion filed on September 28,

2011, are incorporated by reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

she is entitled to a twenty-five percent (25%) wage-loss disability in addition

to her permanent impairment previously accepted and paid.

DISCUSSION
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The material facts in these claims are primarily undisputed.  While it is

unclear when the claimant first began working for the Arkansas Highway and

Transportation Department, it is undisputed that she sustained two (2) work-related

back injuries while in their employment.  The claimant’s first injury occurred on or

about November 2, 2010, when, while pushing some pallets into a dump-truck, she

injured her low back.  Initially, the employer exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

prompt medical treatment as well as making restricted work available until such time

that the claimant was released to return to work without restrictions.  In fact, the

claimant resumed her regular job duties and sustained a second back injury on or

about February 8, 2011.  The claimant has not returned to gainful employment

following the second job-related incident.  As previously noted, a hearing was

conducted on September 2, 2011, to address compensability of these claims and

an Opinion was filed on September 28, 2011, finding, inter alia, that the claimant

had proven, by a preponderance of the evidence, that she was entitled to temporary

total disability benefits beginning February 9, 2011, and continuing until such time

that she was found to have reached maximum medical improvement and/or

returned to gainful employment, as well as finding respondents responsible for

outstanding medical and related treatment, together with continued reasonably

necessary medical treatment.  No appeal was taken from the prior Opinion and

Award.
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Rather than conduct an exhaustive analysis of the medical evidence, suffice

it to say that following an extensive course of conservative treatment, the claimant

eventually requested, and received, a change of treating physicians to Dr. Wayne

L. Bruffett, an orthopedic surgeon with Arkansas Specialty Orthopaedics in Little

Rock, Arkansas.  The claimant ultimately underwent back surgery, specifically, a

partial discectomy performed by Dr. Bruffett at the L-4 level on November 6, 2012.

Dr. Bruffett released the claimant on April 1, 2013, as reflected by his report of said

date which is set out below:

HISTORY:
Ms. McAnally underwent a microscopic partial discectomy on 11/06/2012.  This was
at L5-S1 on the right.  She has some ongoing chronic symptoms.  She has obtained
a functional capacity evaluation.  I think she is at a point of maximum medical
improvement.

PHYSICAL EXAMINATION:
There is no change in her examination.

REPORTS:
Her FCE is reviewed.  She gave reliable effort.  This study indicates that she can
do light duty work.

IMPRESSION:
Status post microscopic partial discectomy with some chronic pain.

PLAN:
I told Ms. McAnally that, Based on the American Medical Association Guides to the
Evaluation of Permanent Impairment 4th Edition, I would assign to her an impairment
rating of 10% to the whole person.

I am going to release her to work with no lifting greater than 20 pounds and no
repeated bending, twisting or stooping.  This is consistent with her FCE.

She can come back and see me as needed.  (Cl. Ex. A, p.115)
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As reflected by Dr. Bruffett’s report, the claimant completed a Functional

Capacity Evaluation on March 20, 2013, which indicated that the claimant gave a

reliable effort, with 51 of 51 consistency measures within expected limits.  The

Functional Capacity Evaluation concluded that the claimant demonstrated the ability

to perform work in the LIGHT CLASSIFICATION OF WORK as defined by the U.S.

Dept. of Labor’s guidelines over the course of a normal work day with limitations.

As noted above, Dr. Bruffett released the claimant to work with no lifting more than

twenty (20) pounds and no repeated bending, twisting or stooping.  (Cl. Ex. A,

pp.95-114)

The claimant was the only lay witness to testify.  She is forty-two (42) years

old.  She has a high school education.  The claimant completed vocational training

as a truck driver and received a CDL which remained active as of the date of the

within hearing.  The record reflects that the claimant’s job duties with the

respondent-employer involved extremely, physically demanding work.  As noted

above, the claimant is now only capable of performing light duty employment.  The

claimant’s prior work experience is extremely limited.  The claimant has worked in

fast food, as a cashier, as a security guard, and as a truck driver before going to

work for the respondent herein.  The record reflects that shortly after Dr. Bruffett

released the claimant on April 1, 2013, the respondent-carrier employed the

services of a vocational rehabilitation consultant, Heather Taylor, with Systemedic

Corporation to assist the claimant in job placement services.  Ms. Taylor initially met
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with the claimant on April 29, 2013, and issued a report on April 30, 2013.  The

vocational rehabilitation consultant noted that the claimant’s FCE results specified

that she would be restricted to light duty physical work demands as a result of her

injury and that the claimant’s background did not indicate that she had acquired any

significant transferable skills and had performed primarily semi-skilled jobs her

entire work history.  The initial vocational rehabilitation assessment reports reflected

that the claimant was very motivated to return to the workforce and expressed

interest in any type of return to work assistance.  Rather than conduct an exhaustive

analysis of the various reports, suffice it to say that with the passage of time, it

appears that the claimant’s motivation has waned.  The record reflects that the

vocational rehabilitation consultant provided the claimant with numerous potential

job positions beginning as early as June, 2013, and continuing through July, 2014.

The claimant had not returned to gainful employment as of the date of the within

hearing.  (Jt. Ex. A, pp.57-129)

It is unclear how many total jobs the claimant has applied for since

respondents provided rehabilitation assistance.  However, on cross-examination,

the claimant stated that when she gave her evidentiary deposition in November,

2013, she had applied for between fifteen (15) to twenty (20) jobs and that since

that time, she had applied for approximately five (5) to six (6) additional jobs.

(Tr.28-29)

It must be noted that the employer also provided the claimant with multiple
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notices of various job openings with the employer; however, I feel compelled to

point out that most of the job openings exceeded the claimant’s physical limitations.

(Jt. Ex. A, pp.1-56)

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that she sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc., v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64 Ark.

App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated from

earning a livelihood at that time, he is entitled to compensation for permanent and

total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235 Ark.

195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to her anatomical loss.  Glass v. Edens, 233 Ark.
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786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with her

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar her claim, but the failure may impede a full

assessment of her loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine
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wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).

However, so long as an employee, subsequent to her injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than her average

weekly wage at the time of the accident, she shall not be entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment, established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its

workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than  her  average  weekly  wage  at  the  time  of the

accident.  Ark. Code Ann.  §11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be payable
for the resultant condition only if the compensable injury is the major
cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).
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Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

The claimant was earning $540.00 per week at the time of her work-related

injuries.  The record reflects that the claimant was performing extremely physically

demanding work.  The claimant does not have any transferable skills.  She has

been released to return to work following her injuries and surgery with a ten percent

(10%) permanent impairment while capable of performing work in the LIGHT

CLASSIFICATION of work as defined by the U.S. Department of Labor with

significant limitations.  Although the vocational rehabilitation consultant has

identified numerous jobs exceeding minimum wage, to date, the claimant has not

obtained gainful employment.  Although it maybe argued that the claimant’s

motivation  to  return  to  work  is  an  issue,  clearly  she  has  sustained  substantial

wage-loss disability in excess of her impairment.  After consideration of the

claimant’s age, education, work experience, medical evidence, and other matters

affecting wage-loss, it is herein concluded that a finding of a twenty-five percent

(25%) wage-loss disability fairly and accurately reflects the extent of claimant’s

entitlement to wage-loss disability.  Accordingly, I hereby make the following:

AWARD

Respondent, Public Employee Claims Division, Arkansas Insurance

Department, is hereby directed and ordered to pay, to the claimant, permanent
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partial disability benefits at the rate of $270.00 per week, beginning April 1, 2013,

and continuing for 157.5 weeks, representing an overall permanent partial disability

of thirty-five percent (35%) to the body as a whole, specifically, the ten percent

(10%) impairment paid, as well as the twenty-five percent (25%) wage-loss awarded

herein.

All accrued benefits shall be paid in lump sum and without discount, and,

respondents may claim credit for the permanent impairment previously paid.

Additionally, claimant’s attorney, Ms. Laura Beth York, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid by

the respondents and one-half (½) to be withheld from the claimant’s benefits

pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


