
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G400244 & G402164
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE GEORGE BAILEY,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

June 12, 2014, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on April 15, 2014.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employer-employee relationship existed from
June 6, 2013, through July 30, 2013.

3. Compensation rates:  $463/$347.

4. The respondents have controverted the claimant’s
claims in their entirety. 

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

A. Fact Issues: Compensability for the July 30, 2013, 
injury resulting in a herniated disk may be in issue.

1. Whether claimant sustained a gradual onset injury
manifesting on or about June 28, 2013, as an
aggravation of a preexisting condition, will be in
issue.  A separate AR-C relating to the gradual
onset injury has been filed, and claimant will
move to have the cases heard together under
separate claim numbers.

2. A determination of the compensation rate is hereby
requested. (Resolved by stipulation)

3. Claimant’s entitlement to temporary total
disability benefits from July 30, 2013, through
the current date and to a date yet to be
determined will be in issue.

4. Whether claimant’s medical treatment was emergency
treatment and/or flowed from emergency treatment
will be in issue.

5. Claimant reserves the issues of permanent
impairment, PPD, and wage loss disability.

B: Issues of law:

1. Whether claimant’s medical treatment was emergency
treatment and/or flowed from emergency treatment
will be in issue.

2. A determination of which benefits have been
controverted may be required.

Respondent:

1. Compensability.

2. Attorney fees.

3. Notice.

The record consists of the June 12, 2014, hearing

transcript and the exhibits contained therein.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employer-employee relationship existed from
June 6, 2013, through July 30, 2013.

3. Compensation rates:  $463/$347.

4. The respondents have controverted the claimant’s
claims in their entirety. 

5. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable injury.

 
DISCUSSION

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence. Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the
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claim, compensation must be denied.  Montgomery v. J & J

Lumber Co., 2011 Ark. App. 129, ___ S.W.3d ___.

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  As with injuries caused

by a specific incident identifiable by time and place of

occurrence, objective medical evidence is necessary to

establish the existence and extent of the compensable

injury. Wal-Mart v. Leach, supra; Wal-Mart Stores v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In addition, the Arkansas courts have long recognized

that a preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).  
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The claimant has the burden of proof in establishing a

compensable injury.  The burden of proof the claimant must

meet is the preponderance of the evidence.  Voss v. Ward's

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give

the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  Arkansas Code Annotated §

11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark. 363,

768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196,

737 S.W.2d 663 (1987).

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the
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incident, where there is no other reasonable explanation for

the injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

Questions concerning the credibility of witnesses and

the weight to be given to their testimony are within the

exclusive province of the Commission.  White v. Gregg

Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

When there are contradictions in the evidence, it is within

the Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Id.  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief.  Id.

The credibility of a witness’ testimony is determined

based on a number of factors including, but not limited to,

the witness’ demeanor, the plausibility of the witness’
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testimony, the consistency of the witness’ testimony with

other evidence, the interest of the witness in the outcome

of the case, and the witness’ bias, prejudice or motives. 

Stiger v. State Line Tire Serv., 72 Ark. App. 250, 35 S.W.3d

335 (2000).

In the present case, the claimant, Christopher Massey,

began working for the respondent, National Technical

Systems, Incorporated (NTSI), on June 6, 2012, in Camden,

Arkansas. (T. 79) NTSI is in the business of testing

military hardware for the government and for private

companies. (T. 9)

On July 30, 2013, Mr. Massey was admitted at the

Medical Center of South Arkansas through the Emergency Room

at 9:09 p.m. with an admitting diagnosis of back pain. (C.

Exh. 2 p. 1) A lumbar CT performed later that night

indicated the presence of a disc extrusion at the L5-S1

level of Mr. Massey’s spine. (R. Exh. 1 p. 25) 

Dr. Scott Schlesinger, a neurosurgeon, performed a

discectomy and decompression surgery at the L5-S1 level of

Mr. Massey’s spine approximately one week later on August 8,

2013. (R. Exh. 1 p. 39) Unfortunately, subsequent diagnostic

testing in December of 2013, indicated the presence of a

recurrent or residual L5-S1 disc extrusion, and Dr.
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Schlesinger performed an additional decompression procedure

and a fusion on December 12, 2013. (R. Exh. 1 p. 56)

Mr. Massey used private insurance to pay for his

medical treatment, and Mr. Massey kept NTSI undated from

time to time on his medical and work status. (T. 70, 72, 94-

95) However, when Mr. Massey went to NTSI in January of

2014, to turn in a slip indicating that he would be off work

for an additional six months, he was terminated.  In his

exit interview, Mr. Massey was asked to sign a form

indicating, in part, that he did not have a work-related

injury. (T. 73-74, 11) Mr. Massey refused to sign the form

and asked for the telephone number for workers’

compensation. (T. 74)

Mr. Massey has subsequently filed two claims at the

Commission contending alternatively that he injured his back

at work specifically on July 30, 2012, or that he injured

his back gradually at work on or about June 28, 2013. (Comm.

Exh. 1 p. 2)

With regard to his work and these claims against NTSI,

Mr. Massey testified at the hearing conducted on June 12,

2014, that he had never filed a workers’ compensation claim

against his former employer, Arquest, and he was never

diagnosed with a herniated disc before he left Arquest. (T.

58) Mr. Massey testified that the work at NTSI involved a
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lot of lifting and he does not recall ever not performing

any task that he was asked to do. (T. 60)  

With regard to the events on July 30, 2012, Mr. Massey

testified that there was not a particular thing that he

picked up that day that caused him to fall to his knees, but

when he got down from a forklift at the end of the day after

using the forklift to move some crates, he felt more pain

than he had felt all day. (T. 63-64, 90) Mr. Massey

testified that he had never previously felt anything like

the pain that he felt at that point. (T. 65) Mr. Massey

testified that he told his co-workers Houston Dixon and Greg

Christopher exactly what happened. (T. 66) Mr. Massey

testified that he told the doctor in the emergency room, he

told his family doctor, Dr. Dedman, and he told Dr.

Schlesinger about getting hurt at work. (T. 85)

Mr. Dixon and Mr. Christopher were not called to

testify by either party.  The claimant called Kevin Devereux

to testify.  Mr. Devereux testified that he was the lead

technician/supervisor of the Vibration Department during the

period that Mr. Massey contends that he got hurt at NTSI,

but that Mr. Devereux had been terminated by NTSI at some

point between the period at issue and the time of the

hearing conducted in June of 2014. (9, 37) 
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1Mr. Ryburn objected to Mr. Devereux testifying about
statements that Mr. Christopher and Mr. Dixon allegedly made
to Mr. Devereux on July 31, 2013, about matters that Mr.
Massey allegedly said to them at work on July 30, 2013. 
Even though the disputed testimony is double hearsay, the
testimony is hereby admitted into evidence and will be
accorded whatever weight that it is due under the entirety
of the circumstances. See St. Paul Ins. Co. v. Touzin, 267
Ark. 539, 592 S.W.2d 447 (1980).

In his hearing testimony, Mr. Devereux testified

regarding statements that Mr. Dixon and Mr. Christopher

reportedly made to Mr. Devereux on July 31, 20131 (i.e., the

day after Mr. Massey last reported to work in July). (T. 33)

At one point, Mr. Devereux testified that Mr. Christopher

and Mr. Dixon indicated that Mr. Massey the day before “was

complaining towards the end of the day that his foot was

tingling and his back was hurting.” (T. 33) At another

point, Mr. Devereux similarly testified that the two told

Mr. Devereux that Mr. Massey indicated that “he was saying

that his back was hurting and his foot was tingling.” (T.

46)  At yet another point, however, Mr. Devereux testified

that the two relayed that Mr. Massey said “he hurt his back

working.” (T. 46)    

However, for the reasons discussed herein, I conclude

that the testimony of Mr. Massey and Mr. Devereux is greatly

at odds with other evidence of record, and I accord greater

weight to the testimony of Mr. Brandon Jennings, the

testimony of Ms. Lori Ann Shackleford, the e-mails offered
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into evidence and the histories contained in the medical

evidence than the weight I accord the testimony of Mr.

Massey and Mr. Devereux.

First, whereas Mr. Massey testified that he told the

emergency room, Dr. Dedman, and Dr. Schlesinger that he got

hurt at work, this examiner notes that the medical reports

contain no history regarding any injury at work, and for the

most part, the claimant’s medical records are instead

inconsistent with his alleged injuries.  For example, Lynda

Valdez’s history for Legacy Neurosurgery (Dr. Schlesinger)

for a rhizotomy on July 10, 2013, makes no reference to any

injury at work in this last few weeks, and instead indicates

that Mr. Massey’s current symptoms had begun five months

earlier (i.e., months before Mr. Massey even began working

for NTSI). (R. Exh. 1 p. 17)

When Mr. Massey presented to the emergency room on

July 30, 2013, and was examined at 9:26 p.m., within hours

of when he now contends he injured himself at work, the

emergency room personnel did not record a history of acute

symptoms starting earlier that day or starting in June of

2013, and certainly not starting or due to work at NTSI. 

Oddly, the emergency room recorded a history that “Patient

complains of lower back pain.  Relates onset of acute

symptoms was 1 day(s) ago.”  (C. Exh. 2 p. 5)



CHRISTOPHER MASSEY
G400244 & G402164

12

As for Dr. Dedman, his office took a history on

July 31, 2013, indicating that Mr. Massey at that time

(i.e., on the morning after his alleged injury of July 30,

2013) had been in excruciating pain to the point that he

cannot walk since his prior rhizotomy with Dr. Schlesinger.

(R. Exh. 1 p. 32) Dr. Schlesinger’s report from August 1,

2013, likewise makes no reference to Mr. Massey’s work,

gives no indication that Mr. Massey may have injured his

back at work before, and instead indicates that (1) that Mr.

Massey’s pain had gotten progressively worse since three

weeks after a facet injection in March of 2013, and (2) the

onset and duration of his problem was “Recurring condition

that started 8 years ago, but worsened 1 month ago.” (R.

Exh. 1 p. 32)

In considering the possible significance of Mr.

Devereux’s hearing testimony - that Mr. Dixon and Mr.

Christopher both indicated to Mr. Devereux on July 31, 2012,

that Mr. Massey said he hurt his back at work - this

examiner notes that Mr. Devereux’s e-mail to management in

evidence dated July 31, 2013, at 6:51 a.m., makes no

reference to purported statements by Mr. Dixon and Mr.

Christopher, and the e-mail ends by stating “As more

information becomes available, I’ll pass it along.” (C. Exh.

1 p. 1) The last part of Mr. Devereux’s July 31, 2013 e-mail
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begs the question: If Mr. Dixon and Mr. Christopher at any

time during the day on July 31, 2013, told Mr. Devereux that

Mr. Massey said before leaving on July 30, 2013, that he had

hurt himself at work, then why did Mr. Devereux not

immediately at some point on July 31, 2013, also convey that

additional highly relevant information to management either

by e-mail or some other means of communication?

I find more credible in these regards the testimony of

General Manager Brandon Jennings, and the stipulated

testimony of Scott Sweat, indicating that during a

conference telephone call with Mr. Massey on July 31, 2013,

(1) Mr. Sweat asked Mr. Massey if his problem was anything

that happened while on site, and (2) Mr. Massey responded

“no.” (T. 103-105)

Mr. Devereux also indicated in his hearing testimony

that he discussed with Mr. Jennings during an investigation

in March of 2014 about Mr. Dixon and Mr. Christopher saying

that Mr. Massey had hurt his back. (T. 47) However, I find

more credible under the totality of the record Mr. Jennings’

hearing testimony that the first time that Mr. Jennings had

ever heard anything about Mr. Massey purportedly telling

Houston Dixon and Greg Christopher that he had hurt his back

at work on July 30, 2013, was at the hearing conducted on

June 12, 2014. (T. 108)     
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Based on the credible evidence establishing that (1)

Mr. Massey never reported a history to his physicians

consistent with his alleged work related injury; (2) Mr.

Massey reported to his physicians a history of significant

symptoms that began before he started working at NTSI; (3)

Mr. Massey placed his medical treatment on private

insurance; (4) Mr. Massey specifically denied that he

sustained an injury at the work site when asked by Mr. Sweat

on July 31, 2013; and (5) Mr. Massey did not attempt to

report any type of work related injury until after his

termination notice in January of 2014, Mr. Massey has failed

to establish by a preponderance of the evidence that his

back problems at issue are in any way causally connected to

his work for NTSI, either as a result of a specific incident

or by gradual injury related to the work.  

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


