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JOHN MALOTA, EMPLOYEE CLAIMANT

EVCO NATIONAL, INC., EMPLOYER RESPONDENT
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 18, 2014, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on December 31, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. On November 29, 2010, claimant sustained a
compensable injury to his cervical spine.  

2. Medical expenses, temporary total disability, and
permanent partial disability in the amount of 8.5%
to the body have been paid.

3. The claimant’s average weekly wage of $479.00 per
week at the time of his injury corresponds to
compensation rates of $319.00 per week for
temporary total disability and $240.00 per week
for permanent partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1. Underpayment of permanent partial disability, wage
loss, average weekly wage, and attorney’s fees.

Respondent:

1. Wage loss.

2. Anatomical impairment.

3. Attorney’s fees.

4. Correct compensation rate. (Resolved by
stipulation)

The record consists of the February 18, 2014, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On November 29, 2010, claimant sustained a
compensable injury to his cervical spine.  

2. Medical expenses, temporary total disability, and
permanent partial disability in the amount of 8.5%
to the body have been paid.

3. The claimant’s average weekly wage of $479.00 per
week at the time of his injury corresponds to
compensation rates of $319.00 per week for
temporary total disability and $240.00 per week
for permanent partial disability.

4. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to benefits for permanent anatomical impairment in
excess of the 8.5% impairment already accepted and
paid by the respondents.

5. The preponderance of the credible evidence
establishes that the claimant has sustained a 25%
impairment to his wage earning capacity in excess
of the 8.5% impairment previously accepted by the
respondents.

 
DISCUSSION

Mr. Malota, a resident of Idaho, was in 2010 a

supervisor for Evco National, Inc., a commercial painting



3JOHN MALOTA - G101351

company that primarily paints under contract at military

installations.  Mr. Malota sustained his admittedly

compensable neck injury in a motor vehicle accident in

Arkansas while traveling between two Arkansas work sites.

After initially treating in Arkansas, Mr. Malota

returned to Idaho and received testing and consultations at

a VA facility.  However, Mr. Malota later began treating

with Dr. Kevin Kraft and then Dr. Richard Manos, a spine

specialist.  On April 18, 2012, Dr. Manos assigned Mr.

Malota a 17% impairment to the whole body using the Sixth

Edition of the AMA Guides to the Evaluation of Permanent

Impairment, but indicated that 50% of that rating should be

rated to preexisting cervical spondylosis.  The respondents

accepted and paid 50% of the 17% rating assigned by Dr.

Manos.  No other physician has assigned any alternative

ratings contained in the hearing record.

As discussed more fully below under Issue 2, Mr. Malota

was off work following his injury until approximately late

March or early April of 2011, then returned to work for Evco

National with light duty restrictions at various sites until

the job temporarily shut down in approximately November of

2011.  Rather than being recalled to work in the Spring of

2012, Mr. Malota was instead told to come get his

belongings.  Since that time, Mr. Malota has started

receiving Social Security retirement benefits, and has only
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worked at one construction site for a friend on a project

that lasted only three weeks. 

In the present claim, Mr. Malota contends that he was

underpaid his permanent partial disability benefits and that

he is also entitled to wage loss benefits.  The respondents

contend that Mr. Malota returned to work for four months and

has since retired.  The respondents also contend that the

accident was the major cause of only one half of the

impairment rating assigned by Dr. Manos.  The respondents

contend that Mr. Malota was only a part time employee before

his injury. (Comm. Exh. 1 p. 2-3)   

Issue 1: Permanent Impairment.

The Arkansas Court of Appeals thoroughly discussed the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).
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Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann. § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).
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In the present case, on April 18, 2012, Dr. Manos

assigned Mr. Malota a 17% impairment to the whole body for

his neck injury and opined that 50% of the impairment is

related to preexisting cervical spondylosis. (C. Exh. 1 p.

86) The respondents accepted and paid benefits for one-half

of the 17% rating, or 8.5% rated to the whole body.  The

claimant has made his anatomical impairment a hearing issue,

but has not indicated on what evidentiary or legal basis

that he may contend that his compensable impairment may

actually differ from the 8.5% accepted by the respondents.

To the extent that the claimant may contend that the

respondents were liable for the entire 17% impairment

assigned by Dr. Manos, I note that an employer can be liable

for the entire degree of permanent impairment assigned for

an aggravation of a preexisting degenerative condition if

the preexisting condition was asymptomatic before the work

related aggravation.  See generally, Leach v. Cooper Tire &

Rubber Co., 2011 Ark. App. 571 and cases cited therein. 

However, in Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. app.

167, 72 S.W.3d 889 (2002), the Court of Appeals also

affirmed the Commission’s award of a 3% rating to the body

as a whole caused by a work injury, under circumstances

where (1) a work injury aggravated a preexisting injury, (2)

the claimant’s overall impairment was 30% rated to the body

as a whole, but (3) a physician apportioned 3% out of the

30% impairment rating to the work related injury.  
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Here, Dr. Manos conducted his impairment analysis under

Chapter 17 of the Sixth Edition of the AMA Guides, and Dr.

Manos’ analysis has no parallel to the criteria discussed in

Chapter 3 of the Fourth Edition of the AMA Guides adopted by

the Arkansas Workers’ Compensation Commission. 

Consequently, this examiner has no basis to conclude either

that Dr. Manos misapplied the criteria of the Sixth Edition

of the AMA Guides or that he erred in assigning only one-

half of Mr. Malota’s impairment to his compensable injury

using a Sixth Edition analysis.

To the extent that the claimant may actually seek to

have the Arkansas Workers’ Compensation Commission

recalculate his impairment using the Fourth Edition of the

AMA Guides, I note that Dr. Manos began his analysis based

upon intervertebral disk herniations at two levels of Mr.

Malota’s cervical spine.  (C. Exh. 1 p. 86) Under Table 75

Section II. C and F. of the Fourth Edition, a patient

experiences a 7% permanent impairment to the whole body for

one level of unoperated on cervical disk herniation, with or

without radiculopathy, and an additional 1% impairment for

each additional level of cervical disk herniation, for a

total impairment of 8% rated to the whole body for two

levels of cervical disk herniation.  See generally, Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001). 

Therefore, if Dr. Manos had applied Table 75 of the Fourth

Edition in calculating impairment, Mr. Malota would have
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received from Dr. Manos, at most, an 8% impairment rated to

the body as a whole, i.e., less than the 8.5% impairment

already accepted and paid by the respondents.  

Alternatively, in looking at other cervical spine

impairment ratings under the Fourth Edition of the AMA

Guides in excess of the 8.5% whole body impairment accepted

by the respondents, I note that Section 3.3h DRE

Cervicothoracic Category III provides for a 15% impairment

to the whole body for radiculopathy.  The structural

inclusions are (1) 25% to 50% compression of one vertebral

body or (2) a posterior vertebral element fracture that

heals without loss of structural integrity.  The patient

must have significant signs of radiculopathy such as (1)

loss of relevant reflexes or unilateral atrophy of greater

than two centimeters.  Neurological impairment may be

verified by electrodiagnostic studies, as well as by atrophy

and loss of reflexes. See AMA Guides section 3.3h on page

3/104 and Table 71 on page 3/109.

In the present case, Dr. Manos has diagnosed Mr. Malota

with radiculopathy.  Dr. Manos’ diagnosis of radiculopathy

is apparently based on Mr. Malota’s reported left arm

symptoms and findings, and Dr. Manos’ interpretation that

Mr. Malota has C6 and C7 nerve root impingement by MRI. (C.

Exh. 1 p. 85) Notably, Dr. Manos initially diagnosed Mr.

Malota on February 25, 2011, with atrophy of 3/4 inch and
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decreased tone in the triceps and biceps on the left,

consistent with radiculopathy. (C. Exh. 1 p. 70)      

However, the only electrodiagnostic study in evidence

was interpreted as showing possible generalized sensory

peripheral neuropathy probably related to Mr. Malota’s

diabetes, but with no elctrodiagnostic evidence for

radiculopathy. (C. Exh. 1 p. 43-44) Mr. Malota has not been

diagnosed with either a vertebral compression fracture or a

posterior vertebral element fracture in his cervical spine. 

In addition, the 3/4 inch difference in arm girth initially

measured by Dr. Manos on February 25, 2011, was apparently

no longer present by the time Dr. Manos performed his

impairment rating analysis on April 18, 2012, since Dr.

Manos at that time reported that Mr. Malota had no atrophy

noted. (C. Exh. 1 p. 86) 

In light of the electrodiagnostic study indicating

abnormalities consistent with diabetic neuropathy but not

radiculopathy, the indication that Mr. Malota’s arm girths

were not consistent with atrophy at the time Dr. Manos

performed his impairment rating, Dr. Manos’ impairment

rating analysis that does not mention the term radiculopathy

in the “Impairment Rating” section of his report, and the

lack of any type of identifiable cervical vertebral fracture

in Mr. Malota’s cervical spine, I find that Mr. Malota has

failed to establish by a preponderance of the evidence the 

appropriate criteria for assigning him a 15% impairment to
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the body as a whole for radiculopathy related to his

cervical spine injury.

Even if Mr. Malota had established that he has

sustained a 15% impairment for radiculopathy under the

criteria of Section 3.3h, I find that Mr. Malota has failed

to establish that the respondents would be liable for any

degree of impairment in excess of the 8.5% impairment

previously accepted and paid by the respondents (1) in light

of Dr. Manos’ opinion that 50% of Mr. Malota’s impairment

should be related to preexisting cervical spondylosis, and

(2) in light of the electrodiagnostic evidence that Mr.

Malota’s electrodiagnostic abnormalities are consistent with

diabetic neuropathy rather than radiculopathy. 

Issue 2: Permanent Partial Disability For Wage Loss.

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work



11JOHN MALOTA - G101351

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).
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In the present case, Mr. Malota was 67 years old at the

time of the hearing.  He has a tenth grade education and has

never gotten a GED.  He has mainly engaged in construction

work since leaving high school. (T. 6-7)

Mr. Malota lives in Mountain Home, Idaho.  In

approximately 2000, Mr. Malota began working for Evco

National in the commercial painting business.  (T. 7-8) This

work required Mr. Malota to travel to various military bases

across the country to paint buildings, primarily hangars.

(T. 9) Because of the on-again, off-again nature of the

contract work on military installations, Mr. Malota worked

only 31 of the 52 weeks immediately preceding his 2010

injury. Between assignments, Mr. Malota would return home

and qualified for unemployment compensation. (T. 26-27) 

Mr. Malota began working for Evco as a regular laborer

or painter.  By 2010 he was a working supervisor and,

although his wage rate varied depending on the specific

contract, he generally earned approximately $20 per hour.

(T. 7-9) 

After his motor vehicle accident on November 29, 2010,

Mr. Malota remained off work due to his injuries until late

March or early April of 2011. (C. Exh. 1 p. 92) Mr. Malota

returned to work for Evco with restrictions first in North

Carolina, then in Kansas, and then again in North Carolina.

(T. 14) The last work in North Carolina ended on

approximately November 15, 2011, with measuring buildings
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for painting the following Spring. (T. 17) Mr. Malota

testified that he was working under a 30 pound lifting

restriction, had a restriction on the use of ladders, and

that looking up irritated his neck. (T. 14) Rather than call

Mr. Malota to return to work in North Carolina in the

Spring, his supervisor instead called Mr. Malota to retrieve

his belongings from North Carolina. (T. 17)

Mr. Malota has not worked anywhere since that time

except for a small three week construction job in northern

Idaho working for a friend. (T. 42) Mr. Malota testified

that he felt that he could work as a painter again with

restrictions such as no lifting overhead and no carrying

over 40 pounds. (T. 37) Mr. Malota testified that the last

doctor he saw for his condition is Dr. Manos. (T. 43) Dr.

Manos’ last report in evidence, when he assigned Mr. Malota

an impairment rating on April 18, 2012, contains a history

at that time that Mr. Malota is able to do pretty much

anything that he wants to do, that Mr. Malota reports that

he has no restrictions, but that at this point Mr. Malota

wants to retire. (C. Exh. 1 p. 85) Dr. Manos reported Mr.

Malota’s symptoms at that time as some degree of weakness,

and Dr. Manos assigned a 30 pound lifting restriction. (C.

Exh. 1 p. 86)  

After considering Mr. Malota’s age, education, past

work experience, the nature and extent of his injury,

impairment, and restrictions, and all other relevant facts,
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I find that Mr. Malota has experienced a 25% impairment to

his wage earning capacity in excess of the 8.5% permanent

impairment accepted and paid by the respondents.

In finding a 25% wage loss, I recognize that Dr. Manos’

last report from nearly two years ago supports the

respondents’ contention that Mr. Malota has chosen to

retire.  I also recognize that Mr. Malota remains vigilant

to the dangers of fire on or near his property, and that Mr.

Malota does not take any medication in part to be able to

operate his two water trucks when he is called out to do so.

(T. 43-44) I also note that Mr. Malota has supervisory

experience both for EVCO and when he owned his own business

constructing custom earth shelter homes. (T. 40-41)

However, I also find credible Mr. Malota’s testimony

that he still had to perform some degree of labor both in

the construction of earth shelters and as a working

supervisor for Evco. (T. 8, 41) Clearly, the 75 pound paint

canisters used by Evco exceed the 30 pound lifting

restriction imposed by Dr. Manos in his last report, and

again I find credible Mr. Malota’s testimony that lifting

paint was a part of his expected job duties as a working

supervisor at Evco. (T. 8) A 30 pound lifting restriction

would appear to somewhat inhibit Mr. Malota’s opportunities

to return to work in construction as a working supervisor

should he in the future actively seek reemployment in a

supervisory capacity.  In addition, I point out that Mr.
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Malota had been terminated by the respondents, and been

without work for several months, when he elected to begin

drawing Social Security retirement benefits.  I also note

Mr. Malota’s relatively advanced age, his lack of education,

and his work history in construction and painting.        

In assigning only a 25% disability, I am persuaded

primarily by Dr. Manos’ report that Mr. Malota is able to do

pretty much anything that he wants but that he has retired. 

I am persuaded by the evidence that Mr. Malota does not take

any medication and remains vigilant to use his two water

trucks to fight fires when called to do so.  I am also

persuaded by the data indicating that in the year

immediately preceding his injury, Mr. Malota was at a stage

in his working life where he was already only working in 31

of the 52 weeks preceding his injury at Evco.  Mr. Malota’s

reported decision to retire somewhat impedes the

Commission’s ability to assess his true wage earning

capacity at this time.  

Because Mr. Malota did not have any lifting

restrictions or any neck symptoms before his 2010 injury at

work, I find that Mr. Malota has established by a

preponderance of the evidence that his compensable cervical

injury is the major cause of the 25% wage loss awarded

herein.   
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AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


