
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  E907058

HATTIE M MALONE, EMPLOYEE CLAIMANT

TRIDENT AUTOMOTIVE, EMPLOYER RESPONDENT

TRAVELERS PROPERTY & CASUALTY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED FEBRUARY 25, 2014

Hearing before Chief Administrative Law Judge David Greenbaum on January 10,
2014, at Jonesboro, Craighead County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on January 10, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

The claimant has, on multiple occasions, including at the hearing on this claim,

been advised of her right to legal representation; that an attorney could not charge

her a fee for representing her in a workers’ compensation claim without approval of

this Commission; that fees were normally awarded only out of benefits obtained in her

behalf, and that she would only be responsible for a portion of the fee if an attorney

was successful in obtaining benefits for her.  In addition, the claimant was advised,

on numerous occasions, that she had the burden of proving her claim; that she was

only entitled to one hearing; and that, for any reason, if she was unsuccessful, she
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could not request a second hearing while maintaining that the reason for any failure

to prove the claim was lack of representation.  The claimant elected to proceed in her

own behalf. 

 A prehearing conference was conducted in this claim on November 13, 2013,

and a Prehearing Order was filed on said date.  In addition, this claim has an

extremely lengthy and complicated procedural history and has been the subject of a

prior conference as reflected by a Prehearing Order filed on August 22, 2001, which

was the last formal action taken by the Adjudication Division prior to the claimant’s

most recent hearing request which led to the conference conducted on November 13,

2013.  At the hearing, the parties announced that the stipulations, issues, as well as

their respective contentions were correctly set out in the Prehearing Order.   At the

hearing, the parties amended their contentions as set out further below.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

The only stipulation agreed to by the parties was that the

employee/employer/carrier relationship existed at all relevant times before July 3,

1998, including the period during March and April, 1998, when the claimant contends

that she sustained a work-related injury; and that the claim had been controverted in

its entirety.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a work-related injury arising out of and during the

course of her employment with Trident Automotive.  If answered affirmative,

claimant’s entitlement to associated benefits must be addressed.  In addition, the
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respondent has raised an affirmative defenses maintaining that the claim is barred

by statute of limitations, as well as the doctrine of laches.

At the November 13, 2013, prehearing conference, the claimant contended,

in summary, that she sustained a compensable injury to her right hand as the result

of a specific incident when a machine fell on her hand during March or April, 1998;

that she was initially diagnosed with fibromyalgia and reflex sympathetic dystrophy;

that she subsequently underwent a carpal tunnel surgery during 1999, which was

paid by her husband’s health insurance.  The claimant further contended that she was

entitled to either temporary total disability and/or permanent disability benefits for

unspecified periods of time which she stated she would clarify at the scheduled

hearing based upon the medical evidence obtained.  At the hearing, the claimant

pointed out that the work-related incident injured both hands, but primarily the left

hand rather than the right.  The claimant underwent surgery in 1999, specifically a

carpal tunnel release on the left hand.  The claimant also asserted that she was

permanently totally disabled as the result of the alleged injury.

As previously noted, the respondent have controverted the claim in its entirety.

Respondents acknowledged that a Commission Form AR-C was timely filed while

maintaining that the form did not request any specific benefit and was therefore

invalid.  Respondents further contended that a second Commission Form AR-C was

not filed until September 17, 2001, and that the within claim was barred by statute of

limitations.  Respondents further asserted that the claimant had waited fifteen (15)

years to pursue her claim and that the claim should be denied by the doctrine of
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laches.  Finally, respondents maintained that the claimant reported an injury to the

same body part on September 1, 1998, while working for Penmac Personnel Services

and that the independent intervening accident foreclosed the immediate claim.  At the

hearing, respondents pointed out that while it was unaware of a claim for permanent

and total disability being made, it contended that the claimant was not permanently

and totally disabled, and that the alleged injury was a scheduled injury and that the

claimant could not prove permanent and total disability.

During the hearing conference, the claimant reserved the right to call

corroborating witness and to offer medical reports which would be submitted prior to

the hearing.  No corroborating witnesses were called.  The claimant did submit one

hundred twenty-seven (127) pages of medical reports which were introduced without

objection as “Claimant’s Exhibit A.”

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the January 10, 2014, hearing containing a volume of

medical records, together with non-medical exhibits introduced by the respondents.

After a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that she

sustained any injuries arising out of and during the course of her employment

with respondents as the result of a specific incident during March or April,

1998. 

4. The claimant has failed to prove that her physical problems, need for

treatment, and disability are in any way causally related to an injury sustained

while working for Trident Automotive. 

5. Because the claimant has failed to prove that she sustained a work related

injury, Respondents affirmative defenses are rendered moot.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.  As

will be set out further below, the claimant has been examined, evaluated, and treated

by numerous physicians.  The medical histories contained in the volume of medical

records submitted by the claimant simply do not support her claim.  The claim turns

entirely upon the claimant’s credibility.  While the claimant may sincerely believe that

her physical problems, need for treatment, and disability are causally related to her

prior employment with Trident Automotive, the record as a whole simply does not

support her claim.  In addition, the claimant’s course of conduct, work history after

leaving the respondent’s employment, as well as her delay in pursuing a claim more

than fourteen (14) years after its alleged occurrence further impairs the claimant’s
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credibility.  A claimant’s testimony is never considered uncontroverted.  The testimony

of an interested party is always considered to be controverted.  Lambert v Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1194); Continental Express v Harris, 61 Ark. App.

198, 965 S.W.2d 84 (1998).

The claimant, Hattie M. Malone, was the only witness to testify.  The claimant

is fifty-three (53) years old.  The claimant’s prior work history has consisted of

housekeeping, sales associate, home-care, and factory work.  The claimant testified

that her last work for any employer was in 1999.  She stated that she began working

for Trident Automotive in 1996 as an assembly line worker.  The claimant continued

working for the employer until the plant closed down on or about July 3, 1998.  The

claimant has, at all times, maintained that she sustained an injury to her left hand as

the result of a specific incident when a machine fell on her hand during March or

April, 1998.  The claimant’s description of the injury which was hard to conceptualize

is set out below:

Q You said you sustained as a result of an incident when a machine fell on your
left hand-

A Yes.

Q -sometime in March or April of 1998, is that correct?

A yes, sir.

Q What kind of machine was it that fell on your hand?

A It was one of them machines they have a accessory to it.  You put the conduit
in it and you push it.     
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Q You put conduit in a machine and you push it down?

A Yes, you - only way it will go down is you put your finger in there, in the
accessory, and it’s like a -

Q Well, I’m not going to be able ton conceptualize this at all and I don’t think the
Commission will be able to conceptualize it.  But you just tell me what incident
occurred to your left hand?  What kind of traumatic event injured your left hand?

A The machine, it malfunctioned.  When it did, I had my - when I was putting the
conduit on the machine -

Q Okay.

A - and it went down, it hit my hand, but the other guy on the line, he hollered,
then kind of pulled me.

Q Ma’am , I don’t want - I want you to listen to my question.

A Okay.

Q I just want you to tell me what happened.  Did the machine hit your left hand?

A Yes, sir, both hands, yes.

Q Well, primarily your left hand?

A It messed up the left worse.  Both of them is messed up but it hit the left.

Q Okay.  I mean, this was something you knew immediately that you were
injured?

A Yes, sir.

Q Okay.  When this incident occurred, did you stop work immediately?

A Yes, sir.

Q And did you report your injury?

A Yes, sir.

Q Who did you report it to?
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A To the supervisor.  His name was Reed Wheeler.

Q Leif?  I’m sorry.

A R-E-E-D.

Q Reed.

A Reed Wheeler, W-H-E-E-L-E-R.

Q W-H-

A E-E-L-E-R.

Q Oh, Wheeler, Reed Wheeler.

A Yes, sir.

Q And Mr. Wheeler, did he fill out an incident report?

A Yes, sir.

Q And did Mr. Wheeler send you to the doctor?

A Yes, sir.

Q Okay.   And who is the company doctor, or the first doctor that Mr. Wheeler
sent you to?

A You know what, sir, I really -

Q Well ma’am, I haven’t gone through the medicals, but there’s well over a
hundred pages here, significantly more than a hundred pages.  I’m going to have to
paginate them, in other words, identify them page by page.  So I’m assuming that the
first doctor you saw, his report is somewhere in here, is that right?

A It’s not there.

Q It’s not there?

A No.

Q Okay.  So you saw a doctor whose report we don’t have, is that correct?
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A Yes, sir. (Tr.p.21-24)

The record reflects that the claimant missed approximately one week of work

following the aforementioned accident at which time she returned to work for the

employer herein.  In fact, as noted above, the claimant continued working for the

employer until the plant closed down on July 3,1998.   After the plant closed down,

the claimant applied for, and went to work for Penmac Personel Services and was

apparently placed in a factory job at Copeland, a division of Emerson Electric in

Lebanon, Missouri.  The claimant stated that she worked on the assembly line at

Copeland for approximately two (2) weeks.  The claimant reported that the work at

Copeland aggravated her pre-existing condition which required her to seek additional

medical treatment which included surgery.  Apparently, after the claimant’s

employment with Copeland was terminated, the claimant went to work as a kitchen

helper/cook at Lebanon High School in Lebanon, Missouri, where she worked

approximately three (3) to four (4) weeks.  As will be set out further below, despite a

lack of objective medical findings, the claimant underwent a surgical release of the

left carpal tunnel, as well as significant additional medical treatment after 1998.  All

of the claimant’s medical treatment has been paid by either the claimants husband’s

health insurance or Medicare.  The claimant stated that she applied for, and was

approved for Social Security Disability in 1999, and eventually was approved for

Medicare.  Again, the claimant has not returned to gainful employment since 1999.

On cross-examination, the claimant conceded that she did not have any

medical reports for any treatment related to her alleged injury which the employer
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provided following the alleged incident.  The claimant further acknowledged that she

worked for the employer until the plant shut down on July 3, 1998.  The claimant first

sought medical treatment in September, 1998, after returning to work for Penmac

and/or Copeland.  In fact, the claimant filed a workers’ compensation claim in the

State of Missouri alleging that her injury was related to working for said employer.  It

was only after the Missouri claim was denied that the claimant filed a claim against

the respondent herein in Arkansas.  (Tr.49-50)

In fact, the claimant did not file a claim in Arkansas until following her carpal

tunnel surgery and subsequent problems.  On further cross-examination, the claimant

related that she filed the current claim following the surgery based upon her personal

belief that it was related because she only worked at Copeland for two (2) weeks

while working at Trident for almost two (2) years.  However, the record reflects that

the claimant’s job duties at Copeland were more physically demanding than the work

the claimant performed at Trident.

A review of the medical evidence is also illuminating.  First, I feel compelled

to point out that much of the medical evidence introduced by the claimant contains

a number of physical complaints over a fifteen (15) year period.  The vast majority of

the medical evidence introduced by the claimant at the hearing relate to medical

conditions which are not related to the within claim.  Further, there is considerable

duplication of the medical evidence in the one hundred twenty-seven (127) pages

introduced by the claimant which is not in any chronological order and not in order of

medical provider.  I will attempt to set out the relevant medical in chronological order.



-11-MALONE – E907058

The claimant apparently first sought medical treatment for her alleged injury

on September 2, 1998.  The claimant was examined at Health Works, location

unclear, where she was diagnosed with tendinitis, reflecting an injury date of

September 1, 1998, related to work with Employer, Penmac.  The claimant was

prescribed Naprosyn and permitted to return to modified work.  However, the claimant

was allowed to return to regular duty provided she wore wrist splints. (Cl. Ex. A

p.116.) 

Next, the claimant was referred to Dr. Steven Otto, who examined the claimant

on February 4, 1999, with a chief complaint of carpal tunnel syndrome.  The patient

history states: (Cl. Ex. A, p.87)

HISTORY OF PRESENT ILLNESS:
   Hattie Malone is a 38 year old right handed white female.  She reports since

September of last year, the onset of swelling in her arms and fingers.  This
occurred when she was at work.  She was working in the factory lifting various
objects repetitively.  With this, she developed swelling in her forearms, fingers
and joints.  She apparently saw other physicians.  Those evaluations are not
available.  She tells me that one physician told her she had arthritis.  She
reports that she has not been treated with any particular medications.  She
does not know of any laboratory studies as having been done.  She did go to
apparently Workmen’s Comp rehab and was told that she had carpal tunnel
syndrome.  Nerve conduction studies were performed by Dr. Rodney Quinn
in December of last year and these were normal.  She states that she has no
problems with her feet or any other extremities. 

PAST MEDICAL HISTORY:
She apparently had some sort of “tumor” or cyst either on her ovaries or on
her uterus.  She states she is not certain but knows that she is going to have
an evaluation next week.

Dr. Otto then referred the claimant to an orthopedic surgeon, Dr. Michael

Grillot who examined the claimant on April 6, 1999.  Dr. Grillot’s diagnosis and patient
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history is set out below:

DIAGNOSIS:

Right extensor tendinitis of the forearm, intersection syndrome, and bilateraal
carpal tunnel syndrome.

HISTORY:
The patient is a 38 year old black female who works at a school in Lebanon
as a server and helps with cooking for the school system.  She is right handed.
She presents with bilateral hand pain and numbness.  She stated that is
started when she was working for Copeland making scrolls.  She had only
worked there about a month, but she developed the numbness, pain, and
swelling at that time.  It has not gotten any better since she was fired.  She had
nerve studies which were normal on 12-28-99, but she still has night pain and
numbness.   She drops things.  It bothers her when she does activities.  They
go numb. (Comm. Ex. A., p.73) (Emphasis supplied)

Despite normal nerve conduction studies Dr. Grillot performed a carpal tunnel

release on the left on April 23, 1999.  Follow up with Dr. Grillot revealed additional

complaints and resulted in a diagnosis of cubital tunnel syndrome and carpal tunnel

syndrome, together with trigger finger and arm pain.  Dr. Grillot indicated that another

doctor, Dr. Jarek felt the claimant had a neurological condition and suggested that

she be seen by a neurologist.  (Cl. Ex. A., pp.71-72)

The claimant was subsequently evaluated by Dr. Christina N. Lenk for a

consultation following a flare up of symptoms on September 1, 1999.  The confusing

patient history following an office visit on November 8, 1999 states:

HISTORY OF PRESENT ILLNESS: 
Ms. Malone is a 39-year-old right-handed woman without a significant past
medical history, who awakened from sleep on 9/1/99 with significant pain in
the left hand.  She was evaluated by her physician and referred to a
neurologist, where she underwent an EMG and nerve conduction study.  This
study did not reveal any abnormalities, but it was still felt that she possibly had
an underlying median nerve mononeuropathy at the left wrist.  She underwent
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surgery to repair the possible lesion and actually developed more pain after
this event.  She has undergone another EMG after the surgery which also did
not reveal any abnormalities.  She reports a cramping sensation in her second
and third digits and states that pain travels from her fifth digit to her elbow.
She has been given Elavil in the past which she states that she really did not
take, and more recently has been started on Neurontin which she states eases
the pain somewhat.  She reports cramping, numbness, and stiffness in her
hands with a burning sensation on the backs of her hands and on her palms.
The left is significantly worse than the right, but she has also noted symptoms
in the right hand as well.  She states that the weakness actually stems from
the pain, and the strength would probably return to normal if the pain would
resolve.  She also reports some pain occurring occasionally in the left
shoulder.  She denies any stiffness in her neck or neck pain.  She notes some
swelling in the left hand but also may notice occasional edema in the right
hand as well.  There is some pain with palpation.  She does not know her

family history.  Also, she reports that she has been losing her hair and
questions whether this is somehow related to the symptoms.  She state that
hot or warm water over her skin actually makes the symptoms worse.

The claimant returned to Dr. Lenk on January 10, 2000, with increased

complaints as noted below:

Ms. Malone returned today for a follow up visit regarding her chronic upper
extremity pain.  Since her last evaluation, she reports no improvement in her
symptoms and actually states the symptoms continue to worsen all the time.
Again, she is quite tearful and very emotional regarding these symptoms.  She
feels that nothing is being done to help her, and she is quite distraught.
Unfortunately, none of our treatments have been effective up to the present
time.  I recall that her EMG and nerve conduction study did not reveal any
abnormalities consistent with a mononeuropathy or radiculopathy.  In fact, the
study was entirely normal.

There is a possibility that Ms. Malone has developed a case of reflex
sympathetic dystrophy, although I do not see the typical findings on physical
examination.  Her examination continues to be normal with the exception of
some give way weakness, secondary to pain.  I will set Ms. Malone up for a
bone scan with attention to the wrists and hands and will also evaluate her for
a Stage 1 Schillings Test.  I have provided her with a prescription for Lidoderm
patches of which she can apply up to 3 patches every 24 hours over her
hands or arms.  I instructed her to call me 3-4 days after she completes her
testing, so that we may review her results and decide on any other
interventions.  I feel that I may not be able to provide any additional assistance



-14-MALONE – E907058

and may have to refer her to a pain specialist.  I have mentioned this to her.
However, because she is so distraught, I feel that she may be interested in an
additional physician.  I will speak more at length with her when she calls for
results of her studies. (See Cl. Ex. A, pp.86,104)      

The claimant was also examined by Dr. Just for evaluation of Atrhralgias.

Initially Dr. Just felt the claimant could have possibly developed lupus or sarcoidosis

which were ruled out following additional diagnostic studies.   The claimant then

returned to Dr. Lenk.  Dr. Lenk stated that she was unsure of the etiology of the

claimant’s complaints.  Dr. Lenk related that the testing did not reveal typical reflex

sympathetic dystrophy.  Dr. Lenk referred the claimant to Dr. Edwin Dunteman, a pain

specialist in St. Louis for further evaluation.  (Cl.Ex.A, p.106)

Again, the patient history obtained by Dr. Dunteman is inconsistent with the

claim.  Dr. Dunteman’s findings are set out below:

ASSESSMENT/PLAN:
Ms. Malone appears to have rather complex multifaceted pain problem that
includes elements of probable neuropathic pain, and even some possible
behavioral contributors.  The postural abnormalities of the neck and shoulder
could produce secondary myofascial trigger points which are capable of
referring pain from the neck and shoulder into the hand.  Serratus anterior and
coracobrachialis are two possible culprits.  As a test of this, we injected
several of these muscles, including the serratus anterior, coracobrachialis,
upper trapezius, splenius cervicis, and Levator scapula.  Ms. Malone’s pain
response to the needles was somewhat greater than usual.  She did however
report that the pain was considerably diminished following the injection.

The neuropathic considerations arise from the burning pain complaints as well
as the reports of allodynia.  The improvement on Gabapentin is also
supportive3.  Our suggestion is to add piramate at a slowly escalating dose,
and maintain the Gabapentin at the current dosage.  Ms. Malone felt that the
Lidoderm has not been overly helpful, so we will have this discontinued.  My
plan is to have Ms. Malone return in the near future for a stellate ganglion
block, as well as to have another evaluation by a hand surgeon in our group.
The postural abnormalities of the neck and shoulder will be addressed by
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having this patient lean home physical therapy exercises.  We have given her
a pamphlet on a posture support bra that will help place the shoulders in a
more neutral position, and reduce the muscle traction to the neck and
shoulders.

The behavioral components of her pain cannot be ignored in view of the subtle
inconsistencies on exam, amplified pain response, and possible issues of
secondary gain related to the workman’s compensation claims.  We will add
Celexa as a fairly rapid onset antidepressant, and consider having her seen
by a pain psychologist for more formal testing on this matter.  When she
returns, we will have her complete a behavioral screening exam.  (CL.Ex.A,
p111)

Dr. Dunteman requested the prior diagnostic studies for review prior to making

a further diagnosis.  The claimant returned to Dr. Dunteman on April 24, 2010, at

which time Dr. Dunteman noted that the claimant provided evasive answers when

questioned about a worker’s compensation injury.  Dr. Dunteman stated that he would

refer the claimant to a pain psychologist to determine if secondary pain issues were

responsible for the claimant’s unusual pain symptoms.  (Cl. Ex. A, pp.110-113) 

The only reference to any alleged injury sustained while working for Trident

Automotive is contained in a history provided to Dr. Gary Lee, a family practice

physician which examined and evaluated the claimant on August 20, 2001.  Even

doctor Lee’s belated report is inconsistent with the claim because he reports injuries

on or about September 1, 1998, at which time the claimant was employed by another

employer.  Dr. Lee’s eight page narrative report in which he attempts to apportion

liability for the claimant’s condition simply lacks all credibility.  Further, it is based

entirely upon the claimant’s credibility which is suspect at best.  (Cl. Ex. A, pp 120-

127)
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ADJUDICATION

The burden of proving the job relatedness of any alleged injury rest upon the

claimant.  Pearson v, Faulkner Radio Service Co., 220 Ark. 368, 247 S.W.2d 964

(1952); and there is no presumption to this effect,  Farmer v. L.H. Knight Co., 220 Ark.

333, 248 S.W.2d 111 (1952).  Indeed, the claimant has the burden of proving by a

preponderance of the evidence that she is entitled to compensation benefits.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  In determining whether

a claimant has sustained her burden of proof, the Commission shall weigh the evidence

impartially, without giving the benefit of the doubt to either party.  A.C.A. § 11-9-

704(c)(4), Wade v. Mr. C. Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989), and

Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

Rather than conduct a further analysis of the record in this cause, suffice it say

that if would require speculation and conjecture to find that the claimant sustained a

work-related injury while employed by Trident Automotive.  The record presented by

the claimant is replete with inconsistencies and contradictions as set out above.  The

various medical histories attribute the clamant’s physical problems, need for

treatment and disability to alleged injuries with totally different employers.  In fact, the

claimant made a claim in another state for injuries identical to the immediate claim

which was denied, at which time the claimant filed her claim in Arkansas.  Speculation

and conjecture, however plausible cannot replace the claimants burden of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).  Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970).  Arkansas
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Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).    

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that she

sustained an injury arising out of and during the course of her employment with

Trident Automotive.  Accordingly, the within claim is hereby respectfully denied and

dismissed.
     

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


