
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G204063

JULIE LIVINGSTON, Employee  CLAIMANT

TYSON SALES & DISTRIBUTION, Self-Insured Employer  RESPONDENT

OPINION FILED APRIL 21, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by NEAL L. HART, Attorney, Little Rock, Arkansas.

Respondents represented by J. MATTHEW MAULDIN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 26, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 22, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 1,

2012.

3.   The claimant sustained a compensable injury to her neck on April 1, 2012.

4.   The claimant was earning an average weekly wage of $1,112.38 which would

entitle her to compensation at the weekly rates of $584.00 for total disability benefits and

$438.00 for permanent partial disability benefits.

Subsequent to the pre-hearing conference the parties agreed to modify Stipulation

#2 to indicate that the employee/employer relationship existed between the parties on April
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1, 2012 and on January 28, 2013.  The parties also modified Stipulation #3 to indicate that

claimant sustained a compensable injury to her neck on April 1, 2012, and on or about

January 28, 2013, claimant sustained a compensable recurrence of her neck injury.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment in the form of cervical

surgery recommended by Dr. White.

The claimant contends that the respondents should pay for the neck surgery

recommended by Dr. J. Bradley White.

The respondent contends that claimant is not entitled to the medical benefits sought.

Respondent contends that the two-level cervical fusion at C5-6 and C6-7 is not reasonably

necessary in connection with the compensable injury sustained on or about April 1, 2012

and/or the compensable recurrence sustained on or about January 28, 2013.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 1,

2012 and on January 28, 2013.

3.   The claimant sustained a compensable injury to her neck on April 1, 2012, and

on or about January 28, 2013 claimant sustained a compensable recurrence of her neck

injury.

4.   The claimant was earning an average weekly wage of $1,112.38 which would
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entitle her to compensation at the weekly rates of $584.00 for total disability benefits and

$438.00 for permanent partial disability benefits.

5.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment in the form of surgery as recommended

and performed by Dr. White.   

FACTUAL BACKGROUND

The claimant is a 43-year-old woman who began working for the respondent as a

long-haul truck driver in 2007.  Claimant suffered a compensable injury to her cervical

spine on April 1, 2012.  Claimant testified that on that date she was picking up a load at a

respondent plant in Kansas.  After checking her trailer she stepped up onto a curb with a

grassy area and stepped into a hole, causing her to lose her footing and fall down onto her

hands and knees.  Claimant testified that as she hit the ground she heard her neck snap

and she immediately felt pain in her head, neck, and into her right shoulder blade.

As she was driving back home to Houston after this incident, she realized that she

needed medical treatment and she was evaluated at an emergency room.  After this initial

injury claimant was diagnosed as suffering from a cervical strain and she was treated with

medication and physical therapy.  Claimant was also taken off work by her physicians until

she was released to return to work on June 11, 2012.  After her release claimant returned

to work for the respondent as a truck driver and performed her regular job duties until

January 28, 2013.  

Claimant suffered a recurrence of her original injury on January 28, 2013.  Claimant

testified that she was in the sleeper area of her truck and as she moved toward the cab of

the truck she struck her head on the ceiling and heard/felt a snap in her neck again.

Claimant testified that she instantly had pain and also had numbness and tingling in her

right arm.  
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Claimant testified that her yearly physical was scheduled for the next day so she

reported the incident to that physician who scheduled an MRI scan.  An MRI scan of

claimant’s cervical spine was performed on January 31, 2013, which revealed degenerative

disc desiccation at C3-4 through C7-T1 with posterior disc bulging at C4-5 through C6-7.

The scan also revealed mild spinal canal and foraminal stenosis at C5-6 and C6-7.  

According to claimant’s testimony the respondent did not pay for the MRI scan, but

did send claimant for medical treatment from Dr. Siva Ayyar.  Claimant’s initial evaluation

with Dr. Ayyar occurred on February 4, 2013.  Dr. Ayyar diagnosed claimant’s condition as

a contusion of the cervical spine, thoracic spine, and head/scalp.  It was his opinion that

this contusion would resolve of its own accord but he prescribed medication, physical

therapy, and modified duty work.  It should be noted that claimant did not return to work

for the respondent or any other employer and she is currently continuing to receive

temporary total disability benefits from the respondent.

Claimant continued to treat with Dr. Ayyar and in his report of March 5, 2013, he

noted that claimant reported radiation of pain into her bilateral upper extremities.  Based

upon those findings Dr. Ayyar ordered electrodiagnostic testing of the claimant’s cervical

spine and bilateral upper extremities.  

A nerve conduction study was performed on April 2, 2013 and was read as revealing

moderate right carpal tunnel syndrome and “probable right C6-7 radiculopathy.”  The next

day claimant was evaluated by Dr. Todd Maraist who noted that claimant was complaining

of right arm pain and tingling which began after an injury to her cervical spine.  Dr. Maraist

indicated that claimant’s MRI scan revealed a lateralized right-side disc bulge at the C6-7

level.  He diagnosed claimant as suffering from a displacement of cervical intervertebral

disc without myelopathy.  He also noted that the MRI findings correlated with the EMG

findings consistent with C6-7 radiculopathy on the right.

Claimant returned to Dr. Ayyar on April 4, 2013.  Dr. Ayyar in his report of that date
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noted that the EMG testing was consistent with C6-7 radiculopathy.  As a result, he

diagnosed claimant as suffering from cervical radiculopathy which had been

electrodiagnostically confirmed.  He then indicated that claimant should be evaluated by

a neurosurgeon.

Claimant’s initial neurosurgical evaluation occurred with Dr. White on May 16, 2013.

Dr. White diagnosed claimant’s condition as cervical radiculopathy.    He also noted that

claimant had been evaluated by Dr. Maraist who had performed testing confirming that

diagnosis.  Finally, he indicated claimant’s wish to proceed with surgery.  Thus, Dr. White

recommended that claimant undergo a surgical procedure for treatment of her cervical

radiculopathy.  This surgical procedure was denied by the respondent based upon

recommendations from Dr. Jouett and Dr. Ricca.

Claimant underwent an anterior cervical discectomy and fusion at C5-7 by Dr. White

on December 18, 2013.  According to claimant’s testimony and Dr. White’s medical

records, the surgical procedure was successful.  Claimant testified that she no longer

suffered from pain in her arms or headaches.  In addition, she testified that her neck pain

is not as intense and that she continues to improve.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable injury in the form of the surgery which was recommended

and performed by Dr. White.

ADJUDICATION

Claimant has filed this claim contending that the surgery performed by Dr. White

constitutes reasonable and necessary medical treatment for her compensable cervical

spine injury.  With respect to compensable injuries, an employer is required to promptly

provide an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  A.C.A. §11-9-508(a).  The employee
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has the burden of proving by a preponderance of the evidence that medical treatment is

reasonably necessary.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W. 3d 445

(2005).  What constitutes reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Company v. Randall, 12 Ark. App. 358, 676 S.W. 2d

750 (1984).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proof.

In support of its contention that the surgery was not reasonable and necessary

treatment for claimant’s compensable cervical spine injury, respondent relies upon the

opinions of Dr. Jouett and Dr. Ricca.  With respect to this issue, Dr. Jouett authored reports

dated June 26, 2013 and October 23, 2013.  In addition, Dr. Jouett testified by deposition.

It is his opinion that claimant’s need for the surgical procedure is not related to her injury

with respondent, but is instead related to degenerative changes present in claimant’s

cervical spine.

A. I would feel that in regard to a Workmen’s 
Compensation injury.  Now, there may be a difference
of opinion in myself and the person that was going to
operate upon this patient, but I’m not dealing with
should she be operated on or should she not.  This
is not a Workmen’s Compensation problem.

Q. Okay.

A. This was a degenerative problem.

***
Q. So, you don’t have any problem with the surgery
per se in this particular case.

A. No, sir, I do not.

Q. Your problem is with the causation of the surgery.

A. Yes.

Q. All right.

A. I think it’s a degenerative process.  It’s wear and
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tear that we all get.

In addition, Dr. Ricca in a report dated December 8, 2013 stated that in his opinion

the claimant’s need for surgery was not related to her compensable work injury.  In

reaching this conclusion, he states that the record does not support a finding that claimant

developed right upper extremity radicular symptoms after either fall.  However,

Respondent’s Exhibit #2 is a Team Member Statement completed by the claimant dated

April 5, 2012.  This was just four days after her initial injury on April 1, 2012.  On that

statement claimant indicates that she is suffering from neck pain and “tingling down my

right arm.”  In addition, on March 5, 2013, shortly after the second incident, claimant was

reporting radiation of neck pain into her bilateral upper extremities to Dr. Ayyar.

In addition, Dr. Ricca states that the record does not support a finding that claimant

suffers from right C6 or right C7 radicular syndrome.  However, I note that according to

several medical providers the claimant does suffer from cervical radiculopathy.  First, as

previously noted, the nerve conduction study report of April 2, 2013 states: “Probable right

C6-7 radiculopathy.”  The day after that test claimant was evaluated by Dr. Maraist who

also indicated that the findings were consistent with C6-7 radiculopathy on the right.  In

addition, as previously noted, respondent referred claimant to Dr. Ayyar for treatment of

her compensable injuries.  It was the opinion of Dr. Ayyar that claimant suffered from

cervical radiculopathy.  In his report of April 4, 2013, Dr. Ayyar included the following under

his assessment: “Cervical radiculopathy, electrodiagnostically confirmed.”  Furthermore,

Dr. Ayyar also stated:

AUTHORIZATION REQUEST: Consultation with neuro-
surgeon.  The injured worker has electrodiagnostically
confirmed cervical radiculopathy.  (Emphasis added.)

Furthermore, claimant was evaluated by a physician’s assistant, Richard Delezene

on April 17, 2013.  Delezene also assessed claimant as suffering from cervical
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radiculopathy and stated:

NCV notes probably Rt C6 radiculopathy which is
consistent with her complaint, imagine, and findings.

Finally, Dr. White in his initial medical report of May 16, 2013 also indicated that

claimant suffered from cervical radiculopathy at the C6 and C7 levels.  In his report of

August 20, 2013, Dr. White indicated that claimant’s symptoms and imagining supported

a diagnosis of cervical radiculopathy and he also stated:

Her condition may in part be degenerative.  Her pain
certainly was not present prior to the work-related
incident.  I continue to advocate for her a two-level
anterior cervical discectomy and fusion.

With respect to this issue, I do note that in the Team Member Statement completed

by claimant on April 5, 2012, she did indicate that she did have some similar neck pain

prior to April 1, 2012.  Claimant testified that she had reported a snap in her neck while

“messing” with her back tires while in Iowa.  Claimant testified that she reported this

incident and used a heating pad and cream, but did not seek any medical treatment for that

condition.  Furthermore, claimant did suffer two admittedly compensable injuries to her

cervical spine after those complaints.

Thus, in contrast to the opinions of Dr. Jouett and Dr. Ricca, we have the opinion

of Dr. White in his report of August 20, 2013 as well as the previously cited opinions of

treating physicians indicating that claimant suffers from cervical radiculopathy.  I find that

the opinion of Dr. White and the remaining physicians is entitled to greater weight than that

of Dr. Ricca and Dr. Jouett under the circumstances in this particular case.  Dr. White was

claimant’s treating physician and he evaluated the claimant on numerous occasions and

performed the surgical procedure.  On the other hand, neither Dr. Jouett nor Dr. Ricca

physically evaluated the claimant.  Likewise, claimant was also physically evaluated by
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other physicians including Dr. Maraist and Dr. Ayyar who also opined that claimant suffered

from cervical radiculopathy as a result of her compensable injury.

Based upon the evidence presented, I find that claimant has met her burden of

proving by a preponderance of the evidence that she is entitled to additional medical

treatment in the form of surgery as recommended and performed by Dr. White.  Although

the claimant may have had prior neck complaints before her first compensable injury, there

is no evidence that claimant had sought medical treatment for any neck complaints or

radicular pain prior to her compensable injuries.  In a form completed on April 5, 2012, just

four days after her first compensable injury, claimant reported neck pain with tingling down

her right arm.  Furthermore, after her second injury, a nerve conduction study was read as

showing cervical radiculopathy.  Multiple physicians have opined that claimant suffers from

cervical radiculopathy.  Finally, it was Dr. White’s opinion that claimant suffered from

cervical radiculopathy and that this condition was causally related to her compensable

injuries.  While claimant may have suffered from a pre-existing neck condition, respondent

is liable for payment of all reasonable and necessary medical treatment for any

aggravations of pre-existing conditions.  I find based upon the evidence presented that

claimant has met her burden of proof.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment in the form of surgery as recommended and

performed by Dr. White.  

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical
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providers pursuant to A.C.A. §11-9-715(a)(4).

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $357.75.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


