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Claimant represented by CONRAD T. ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 9, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 17, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on July 8, 2013

and July 15, 2013.

3.   The respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rates of $301.00 for total disability

benefits and $226.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s back on July 9, 2013 and July 15, 2013.
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2.   Temporary total disability benefits from July 15, 2013 through a date yet to be

determined.

3.   Medical.

4.   Attorney fee.

5.   Notice.

At the time of the hearing claimant clarified that the first date of injury was July 8,

2013, not July 9, 2013, and the parties’ stipulation regarding the employee/employer

relationship his been changed to reflect that date.

The claimant contends that on July 8, 2013, he was stacking some wood on a pallet

when he felt something pinch in his back.  He did not report it at that time, and after work

he went to the doctor and was taken off work for the rest of the week.  On Monday, July

15, 2013, he was back to work and while grabbing some boxes of springs something

popped in his back making it difficult to move.  He reported to the safety supervisor,

Michael Frawley, who treated claimant with rubbing cream and recommended that he go

to the doctor if his back did not improve.  On July 15, 2013 claimant sustained either a new

injury to his back or he aggravated the condition that occurred on July 8, 2013.  Claimant

has treated with various doctors and is currently under the care of Dr. Gurkin, an

orthopaedic doctor that has taken claimant off work.  Claimant drew short-term disability

through December of 2013.  He remains off work and under a doctor’s care and is entitled

to continued temporary total disability benefits, medical, and an attorney’s fee.  

The respondents contend the claimant did not sustain an injury arising out of and

in the course of his employment as defined by the Arkansas Workers’ Compensation Act.

In the event the Commission determines that the claimant did sustain a compensable

injury, which is specifically denied, respondents contend they did not receive notice of the

alleged injury until January 23, 2014 and the claimant is not entitled to benefits prior to that

date.
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At the time of the hearing the claimant indicated that he wished to introduce the

depositions of two witnesses after the hearing.  These witnesses were Neil Erter and

Alison, a receptionist.  Claimant chose not to take the deposition of Alison, but did take the

deposition of Erter.  This deposition was admitted as Claimant’s Exhibit #2.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 17, 2014, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rates of $301.00 for total disability benefits and $226.00 for

permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back on July 8, 2013, or July 15, 2013.

FACTUAL BACKGROUND

The claimant is a 37-year-old man who worked for the respondent almost three

years.  Claimant began working for the respondent as a forklift driver and also performed

several other jobs.  In July 2013 the claimant was working as a material handler.

Claimant’s job as a material handler required him to operate a Raymond lift to access three

different levels of wood which was used in the making of furniture.  Claimant would use this

lift to pull various wood parts and place them on a cart which in turn was taken to various
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cells for furniture production.

Claimant testified that on July 8, 2013 he was stacking wood and felt something pull

in his back.  He testified that it did not cause him to quit working, but indicated that it was

an annoying pain.  Claimant testified that he did not report the incident because he thought

it would go away.  When claimant awoke the next morning on July 9 he was stiff so he

sought medical treatment from the emergency room at NEO.  The medical report from the

emergency room indicates that claimant was diagnosed as suffering from back pain and

that he was treated with medication and instructed to perform no heavy lifting for one week.

In addition, an x-ray was taken of the claimant’s lumbar spine which returned as

unremarkable.

Claimant did not return to work for the respondent for one week until July 15, 2013.

Claimant testified that on that date as he was picking up a box of springs which weighed

30 or 40 pounds he felt something pop in his back and as a result he could hardly move.

Claimant testified that he went to the respondent’s safety office where Michael Frawley

rubbed some cream on his back.  Claimant also testified that he completed FMLA

paperwork and sought medical treatment from the Physician’s Clinic in Stilwell, Oklahoma

from Dr. Jenkins.  A medical report from Dr. Jenkins dated July 15 indicates that claimant

was diagnosed as suffering from a lumbar strain and mild lumbar sciatica.  Claimant was

instructed not to perform any heavy lifting and was taken off work for up to four weeks.

Claimant has not returned to work for the respondent or any other employer since July 15,

2013.  

At the same time claimant was receiving medical treatment from Dr. Jenkins, he

also sought medical treatment from Dr. Barrett, a chiropractic physician.  Dr. Barrett’s

medical records indicate that claimant did have some improvement in his condition with the

chiropractic treatment.  However, Dr. Jenkins ordered physical therapy which apparently

did not improve claimant’s condition and as a result Dr. Jenkins referred claimant to Dr.
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Gurkan, an orthopaedic surgeon.  Dr. Gurkan indicated in a report dated September 6,

2013 that claimant’s physical exam findings were consistent with L4-5 and L5-S1 foraminal

stenosis and disc herniation.  Dr. Gurkan recommended an MRI scan which was performed

on September 25, 2013.  

The MRI scan was read as revealing mild degenerative changes with a lateral disc

protrusion at L3-4.  In a report dated October 9, 2013, Dr. Gurkan opined that claimant

should be evaluated by a spine specialist.  As a result, claimant was evaluated by Dr.

Wilson at The Spine and Orthopedic Institute in Tulsa, Oklahoma, on December 10, 2013.

Dr. Wilson’s diagnosis of claimant’s condition was an L3-4 disc herniation; left lumbar

radiculopathy; and back pain.  Dr. Wilson recommended treatment in the form of an L3-4

epidural steroid injection and indicated that if that did not improve claimant’s condition a

microdiscectomy would be considered.  At the time of the hearing claimant had not yet

undergone the treatment recommended by Dr. Wilson.

Claimant has filed this claim contending that he suffered compensable injuries to

his back while working for respondent on July 8, 2013 and July 15, 2013.  He seeks

payment of related medical treatment as well as temporary total disability benefits and a

controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered compensable injuries to his low back while

working for respondent on July 8 and July 15, 2013.  Claimant’s claims are for specific

injuries identifiable by time and place of occurrence.  In order to prove a compensable

injury as the result of a specific incident that is identifiable by time and place of occurrence,

a claimant must establish by a preponderance of the evidence (1) an injury arising out of

and in the course of employment; (2) the injury caused internal or external harm to the

body which required medical services or resulted in disability or death; (3) medical
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evidence supported by objective findings establishing an injury; and (4) the injury was

caused by a specific incident identifiable by time and place of occurrence.  Odd Jobs and

More v. Reid, 2011 Ark. App. 450, 384 S.W. 3d 630.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his low back on

either July 8 or July 15, 2013.  

First, with respect to the injury on July 8, 2013, I note that claimant attributed this

injury to stacking wood while working for the respondent.  Claimant admittedly did not

report the injury to the respondent even though he knew that respondent’s policy required

a reporting of all injuries to the safety office as soon as possible after it occurred.  Although

claimant gave a history of a work-related injury to the emergency room on July 9, 2013,

claimant also acknowledged that during the week he was off work he did not request

compensation benefits from the respondent.

Q. At no time that you were off [7/9-7/14] did you
check with anyone about getting workers’ compensa-
tion benefits, did you?

A. No.

More importantly, in order to establish a compensable injury on July 8, 2013,

claimant must offer medical evidence supported by objective findings establishing an injury.

Here, there are no objective findings establishing an injury on July 8, 2013.  The only

objective test performed on the claimant at the emergency room on July 9, 2013 was an

x-ray.  That x-ray was read as unremarkable.  The remaining emergency room record does

not contain any mention of any finding which would be considered objective evidence of

an injury.

Based upon the foregoing evidence, specifically, the lack of objective findings, I find
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that claimant has failed to meet his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his low back while working for respondent on July

8, 2013.  

I also find that claimant has failed to meet his burden of proving by a preponderance

of the evidence that he suffered a compensable injury or an aggravation of a pre-existing

condition while working for respondent on July 15, 2013.  As previously noted, claimant

testified that this was his first day to work after he was taken off work one week earlier.

Claimant testified that he was picking up a box of springs which weighed 30 to 40 pounds

when he felt a pop in his back and he could hardly move.  It was claimant’s testimony that

he went to the respondent’s safety office and reported this incident to Mike Frawley, the

respondent’s safety and environmental manager.   Claimant testified that Frawley rubbed

a cream on his back at that time.  Claimant also testified that he was given FMLA and

short-term disability forms to complete.  

There is evidence in the record which would support claimant’s testimony regarding

an injury on July 15, 2013.  For instance, the medical report of that date from Dr. Jenkins

indicates that claimant gave a history of having an injury a week earlier and that claimant

was feeling better until he lifted the box springs.  In addition, the documentary evidence

also contains a short-term disability application which was completed by the claimant on

July 15, 2013.  On that form the claimant attributed his back pain to lifting a box of springs

at work on that date.  According to the testimony of Frawley, he did not see this form until

December when it was brought to his attention by the carrier that handles respondent’s

FMLA and short-term disability.

While the above evidence would seem to corroborate claimant’s testimony, there

is other evidence which seems to contradict his contention that he suffered a work-related

injury.  For instance, while claimant initially testified that he reported the injury to Frawley

on July 15, 2013, claimant also admitted that he told Frawley that he did not know whether
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he had suffered a work-related injury.

Q. Did you ever tell Mike Fraley - - Frawley that
this was not a work-related accident?

A. I told him I didn’t know if it was, because I
didn’t know.  (Emphasis added.)

In addition, while the medical records do indicate that claimant gave a history of a

work-related injury to Dr. Jenkins, Dr. Jenkins’ medical report of July 22, 2013, also

indicates that claimant stated that his injury was not a workers’ compensation claim.

Significantly, Dr. Jenkins stated:

I talked to him extensively if this is a Workers’
Compensation that he needs to be talking to
them.  He says it is not.  (Emphasis added.)

Furthermore, it should be noted that Frawley testified at the hearing that when the

claimant came by his office on July 15 he indicated that he was having back trouble but

claimant never indicated that he had suffered a work-related injury.  Instead, claimant

informed him that the back troubles were the result of the situation which had resulted in

his being off work for one week and that those problems began at home.  Frawley testified

that at no time during the meeting on July 15 did claimant indicate that he had injured his

back at work on either July 8 or July 15.  Frawley testified that if claimant had reported a

work-related injury he would have been sent to the doctor.

Finally, in Dr. Wilson’s note of December 10, 2013, he indicates that claimant

informed him that his back pain had initially begun when he was performing some work at

home.

It is unclear why claimant went to a treating physician on July 15, 2013, and reported

a work-related injury and why he completed a form for short-term disability benefits that

same date also indicating that he had been injured at work, but yet admitted that during his
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meeting with Frawley he informed Frawley that he did not know if he had suffered a work-

related injury or not.  Subsequently, claimant also informed Dr. Jenkins that this was not

a workers’ compensation claim.  This evidence is contradictory to claimant’s current

contention that he did suffer a compensable injury.

It should also be noted that the deposition testimony of Neil Erter was submitted in

this case.  Erter testified that on July 15 he was in a meeting and did not speak with the

claimant.  This is contrary to claimant’s opinion that Erter was present in Frawley’s office

on the morning of July 15.  Nevertheless, it was Erter’s testimony that it was his belief that

claimant had somehow injured his back at work and that he was taken to the doctor by

Frawley.  Erter testified that he did not have any direct knowledge as to where the claimant

injured his back and admitted that his understanding was based upon hearsay.  It should

also be noted that there is no indication that Frawley took claimant to the doctor on July

15.  Claimant did not testify that he was taken to the doctor by Frawley and Frawley did not

testify that he took claimant to the physician.  Accordingly, I have assigned little weight to

the testimony of Erter.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury or an aggravation of a pre-existing condition on July

15, 2013.  While there is certainly evidence in the record which corroborates claimant’s

testimony that he suffered an injury to his low back on that date, there is also evidence in

the record which contradicts claimant’s testimony.  Claimant admitted at the hearing that

he told Frawley that he did not know whether he had suffered a work-related accident.  In

addition, according to Dr. Jenkins he had an extensive discussion with claimant as to

whether this was a workers’ compensation claim and claimant indicated that it was not.

Given these contradictory statements, I find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

back while working for respondent on July 15, 2013.



10Leming (G400539/G400540)

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while working for respondent on either July 8, 2013

or July 15, 2013.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $317.50.

IT IS SO ORDERED.

                                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


