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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD S. PARRISH, Attorney, Little Rock, Arkansas.
 

STATEMENT OF THE CASE

On April 23, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 24, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on March

18, 2013.

3.   The claimant sustained a compensable injury to her lumbar spine on March 18,

2013.

4.   The claimant was earning an average weekly wage of $781.81 which would

entitle her to compensation at the weekly rates of $521.00 for total disability and $391.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to permanent partial disability benefits and retraining as

a result of her compensable injury.

2.   Attorney fee.

At the time of the hearing the parties clarified that the issue of permanent partial

disability benefits includes claimant’s entitlement to an impairment rating only, not wage

loss.

The claimant contends she is entitled to permanent partial disability and retraining

as a result of her compensable injury, together with a controverted attorney fee.  

The respondents contend that all appropriate benefits have been paid, and the

medical documentation does not support entitlement to a permanent impairment.  The

claimant had preexisting ruptured disks from 1998 and any permanent impairment or

restrictions would be associated with that ruptured disk and not any current injury.

Respondents contend that absent an impairment rating, rehabilitation is not reasonable

and necessary or an entitlement under the Act.  In the event claimant is assigned an

impairment rating associated with her acute injury, respondents contend rehabilitation is

not reasonable and necessary.  The medical documentation does not indicate any

limitations or restrictions associated with the claimant’s acute injury.  The claimant has

adequate transferable skills necessary to find re-employment, if necessary, without

rehabilitation efforts.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on February 24, 2014, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to a permanent anatomical impairment rating in an amount equal to 8%

to the body as a whole.  Respondent is liable for payment of permanent partial disability

benefits in that amount.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to retraining or rehabilitation as a result of her compensable injury.

4.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 8% to the body as a whole.   

FACTUAL BACKGROUND

The claimant is a 42-year-old woman who began working for respondent in January

2000 as a welder.  Claimant testified that as a welder her job required her to engage in a

lot of a bending and stooping, lifting, pushing, and pulling.  Claimant testified that she had

to lift 50 - 60 pound parts with another employee.  

The claimant has a history of prior low back pain.  Claimant testified that she

suffered an injury to her low back while working for UPS in 1996.  A hearing was conducted

on that claim (E706404) and an opinion filed on January 30, 1998 finding that claimant had

failed to prove a compensable injury.  This opinion was Affirmed and Adopted by the Full

Commission in an Opinion filed June 1, 1998.   

Following the 1996 injury claimant underwent a right L5-S1 hemilaminotomy and L5

discectomy  by Dr. Standefer on June 3, 1997.  In a report dated September 8, 1997, Dr.

Standefer indicated that claimant had done reasonably well although she still had some

residual pain.  Dr. Standefer released claimant to return to work with instructions to avoid

heavy lifting and repeated bending.  Dr. Standefer indicated that claimant should lift no
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more than 50 pounds on occasion and she should avoid repeated bending.

Claimant testified that after her release by Dr. Standefer she did not seek any

additional medical treatment for her back until she suffered a compensable low back injury

while working for respondent on March 18, 2013.  

The parties have stipulated that claimant suffered a compensable injury to her

lumbar spine on March 18, 2013.  Claimant testified that on that date she was pulling on

a table when she felt back pain.  Claimant reported the problem to her supervisor and was

sent for treatment at Northwest Medical Center - Springdale.  Claimant was treated with

medication and an injection.  The emergency room report indicates that claimant was not

to return to work until she had been released by Dr. Standefer.

Claimant did not seek medical treatment from Dr. Standefer, but instead was

referred by respondent to Dr. Haws for medical treatment.  Claimant’s initial evaluation with

Dr. Haws occurred on March 19, 2013.  Dr. Haws diagnosed claimant’s condition as

lumbago and prescribed medication, exercises, and work restrictions.  He also gave

claimant an injection.  Subsequent medical reports from Dr. Haws indicate that claimant

did have some initial improvement in her back pain but this eventually plateaued with no

improvement.  As a result, claimant on April 16, 2013 requested a neurosurgical

evaluation.

Claimant was referred by Dr. Haws to Dr. Knox, neurosurgeon, for an evaluation.

Claimant’s initial evaluation with Dr. Knox occurred on April 29, 2013.   Dr. Knox noted that

claimant had undergone two steroid injections without benefit, but also noted that she had

not undergone any physical therapy.  Dr. Knox indicated that his review of the claimant’s

MRI scan taken on April 24, 2013 revealed significant disc changes at L4-5 and a marked

disc space collapse at L5-S1.  Dr. Knox diagnosed claimant’s condition as lumbar

radiculopathy; degenerative disc disease of the lumbar spine; lumbar stenosis; and

sciatica.  Dr. Knox prescribed treatment in the form of work restrictions; medications; the



5Lawson (G302843)

use of a back brace; and physical therapy.

In a report dated June 26, 2013, Dr. Knox noted that claimant had undergone five

weeks of physical therapy without benefit.  He also noted that claimant had increased pain

following the use of a TENS unit.  Dr. Knox recommended that claimant continue to use

her back brace; that she discontinue physical therapy; continue with medications; and that

she undergo injections from Dr. Ennis.

After undergoing injections from Dr. Ennis, claimant returned to Dr. Knox on August

23, 2013.  Dr. Knox noted that the L5-S1 injection provided no benefit to claimant and that

an injection at the L4-5 level provided 50% improvement for six hours.  Dr. Knox

recommended that claimant continue using her brace and continue engaging in a

conditioning program.

Also on August 23, 2013, Dr. Knox wrote a report indicating that claimant had

significant disc space changes at the L4-5 and L5-S1 levels.  He noted that injections had

provided no benefit to claimant.  Dr. Knox indicated that he would not recommend that

claimant pursue surgery and opined that claimant had reached maximum medical

improvement.  It was Dr. Knox’s opinion that pursuant to the AMA Guides, claimant had

suffered a permanent physical impairment rating in an amount equal to 8% to the body as

a whole.  He also indicated that he would not recommend any further physical therapy; that

claimant should pursue a functional capacities evaluation; and that she should receive

follow-up care from Dr. Haws.

The claimant underwent a functional capacities evaluation on September 17, 2013.

The evaluation report indicates that claimant gave a full physical effort during the test.  The

evaluation determined that claimant was best suited to the light to medium category of

physical demands.  It indicated that claimant had the ability to stand for almost two hours

during the testing day and over 30 minutes at one time.  It also stated that claimant had the

ability to sit almost one full hour and for one and a half hours during the testing.  The report
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also indicated that claimant could lift up to 40 pounds on an occasional basis and up to 25

pounds frequently.  The evaluation noted that claimant had some difficulty with low level

work due to leg weakness.

At some point Dr. Haws received the results of the functional capacities evaluation

and authored a letter dated November 5, 2013.  He indicated that based upon his review

of the evaluation and the rating of Dr. Knox, he would restrict claimant’s overall lifting to no

more than 40 pounds occasionally “which equals up to 33% of the standard work day.”  He

also noted that claimant should not remain in a static position for more than 30 minutes at

a time and that she avoid work that required squatting or stooping.

It should be noted that after claimant’s compensable injury she returned to work for

respondent on March 20, 2013, and continued working there until November 5, 2013, the

date of the letter from Dr. Haws.  It was claimant’s testimony that the job she was

performing for respondent did not comply with her restrictions.  Claimant has not worked

for respondent or any other employer since that time.

Claimant has filed this claim contending that she is entitled to permanent partial

disability benefits in an amount equal to 8% to the body as a whole based upon the

anatomical impairment rating assigned by Dr. Knox.  She also requests retraining as a

result of her compensable injury.  

ADJUDICATION

ANATOMICAL IMPAIRMENT RATING.

Claimant has the burden of proving by a preponderance of the evidence that she

suffered a permanent physical impairment as a result of her compensable injury.  Wilson

and Company v. Christman, 244 Ark. 132, 424 S.W. 2d 863 (1968); Great Plains Bag

Corporation v. Baty, 267 Ark. 943, 593 S.W. 2d 51 (Ark. App. 1979); and Johnson v.

American Pulpwood Company, 38 Ark. App. 6, 826 S.W. 2d 827 (1992).  Permanent
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impairment is any permanent functional or anatomical loss remaining after the healing

period has been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W. 2d 216

(1969).  Permanent impairment must be supported by objective and measurable findings.

Reader v. Rheem Mfg. Company, 38 Ark. App. 248, 832 S.W. 2d 505 (1992).

Furthermore, permanent benefits may only be awarded if it is determined that the

compensable injury was the major cause of the impairment.  A.C.A. §11-9-102(5)(F)(ii). 

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she has suffered a permanent anatomical impairment

rating in an amount equal to 8% to the body as a whole as a result of her compensable

injury.  

The 8% rating was assigned by Dr. Knox in a report dated August 23, 2013.  In that

report, Dr. Knox stated:

According to the AMA Guides to the Evaluation of
Permanent Impairment, Fourth Edition, Page 113,
Table 75-II, Section C, under the subheading of
“Lumbar,” she would qualify for a 7% permanent
partial disability to the body as a whole.  Added to
this would be 1% per level for a total of 8%.

Dr. Knox in that same report indicated that his review of claimant’s MRI scan and

plain films revealed that claimant had significant disc space changes at the L4-5 and L5-1

levels.  Dr. Knox’s statement that the MRI scan and plain films revealed significant disc

space changes at the L4-5 and L5-1 levels is an objective finding supporting the existence

or extent of permanent physical impairment.

I also find that claimant has proven by a preponderance of the evidence that her

March 18, 2013 injury was the major cause of this impairment.  According to claimant’s

testimony after her release by Dr. Standefer following her lumbar surgery in 1997 she did

not seek any additional medical treatment for low back complaints until after her most
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recent compensable injury.  Notably,  no medical evidence has been offered indicating that

claimant sought any medical treatment for low back complaints subsequent to her release

by Dr. Standefer.

Respondent contends that any permanent impairment is attributable to the

claimant’s prior low back problems in 1997.  It should be noted that Dr. Standefer did not

assign any impairment rating for that compensable injury.  I find no merit to the

respondent’s contention.  First, Dr. Knox was aware of the prior surgical procedure.  Dr.

Knox’s medical reports specifically indicate that claimant had previously undergone a prior

surgical procedure at the L5-1 level by Dr. Standefer.  Furthermore, according to Dr. Knox’s

report of August 23, 2013, his rating is based upon Table 75-II, Section C, Page 113, of

the AMA Guides.  That section indicates that the rating is given for an “Unoperated on,”

medically documented injury associated with moderate to severe degenerative changes

and may include unoperated on herniated discs with or without radiculopathy.  It is

significant that the rating assigned by Dr. Knox was for an “unoperated on” condition.  This

coupled with the fact that Dr. Knox was aware that claimant had previously undergone

surgery by Dr. Standefer in 1997 would indicate that Dr. Knox’s opinion was that claimant

had suffered a permanent physical impairment as a result of her most recent injury which

was not operated on.  

In summary, I find that the opinion of Dr. Knox is credible and entitled to great

weight.  It is the opinion of Dr. Knox as reflected in his report of August 23, 2013 that

claimant has suffered a permanent physical impairment in an amount equal to 8% to the

body as a whole as a result of her most recent compensable injury.  There is no indication

that this rating is attributable to claimant’s prior injury in 1997, but to the contrary, Dr. Knox

specifically relied upon a rating for an unoperated on condition evidenced by significant

disc changes at the L4-5 and L5-S1 levels as reflected on claimant’s MRI scan and plain

films.  Based upon this evidence, I find that claimant has met her burden of proving by a
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preponderance of the evidence that she has suffered a permanent physical impairment in

an amount equal to 8% to the body as a whole and find that respondent is liable for

payment of appropriate permanent partial disability benefits.

RETRAINING/REHABILITATION.

Claimant also contends that as a result of her compensable injury she is entitled to

retraining.  Pursuant to A.C.A. §11-9-505(b)(1) a claimant may be entitled to the cost of a

program of vocational rehabilitation if the Commission finds that the program is reasonable

in relation to the disability sustained by the employee.

I find that claimant has failed to prove by a preponderance of the evidence that

retraining is reasonable in relation to the disability sustained by claimant as a result of her

compensable injury.

Claimant testified that she does not believe that she is qualified to perform any jobs

that she previously performed.  Claimant testified that she would like to work as a paralegal

or for someone like OSHA.  Claimant introduced into evidence documentation from Pulaski

Technical College regarding tuition rates and degree plans.  Presumably, this is the

retraining which claimant is requesting.

Based upon the evidence presented, I find that claimant’s proposed retraining is not

reasonable in relation to her compensable injury.  As previously noted, claimant did

undergo a functional capacities evaluation which indicated that she was capable of

performing work in the light to medium category.  That evaluation indicated that claimant

had the ability to sit for almost two hours during the testing day and over 30 minutes at a

time.  It also indicated that claimant had the ability to sit almost one full hour and for one

and a half hours during the testing.  The evaluation determined that claimant could lift up

to 40 pounds on an occasional basis and up to 25 pounds frequently.

The results of the evaluation were eventually reviewed by Dr. Haws.  In a report
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dated November 5, 2013, Dr. Haws indicated that he would restrict claimant’s overall lifting

to more than 40 pounds occasionally “which equals up to 33% of the standard work day.”

He also noted that claimant should not remain in a static position for more than 30 minutes

at a time and that she should avoid work which required squatting or stooping.  

With respect to this issue, I note that claimant has an eleventh grade education and

has obtained her GED.  Claimant also completed one semester of study at Northwest

Arkansas Community College.  Claimant also testified that she took some computer

classes through the respondent.

Claimant agrees with the evaluation that she can lift up to 40 pounds on an

occasional basis.  Claimant also admitted that she has not looked for work and that she

is currently drawing short-term disability benefits and will eventually draw long-term

disability benefits.

Finally, I believe it is important to note that claimant’s prior jobs have included

unloading trucks, loading trucks, sorting mail at the post office, and installing tires.  With

respect to the work at the post office, claimant admitted that it was the least physically

demanding job she had ever performed.  Claimant also admitted that as long as that job

did not require lifting over 40 pounds she could perform the work of sorting mail and

packages.

In summary, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to retraining in the form of a program

at Pulaski Vocational Technical School.  The evidence indicates that claimant has been

released to return to work with restrictions of working in the light to medium category with

lifting up to 40 pounds on an occasional basis which according to Dr. Haws is up to 33%

of the work day.  While claimant has performed physical work in the past, the evidence

also indicates that claimant has completed a semester at Northwest Community College

and that she has taken computer classes through the respondent.  Claimant also admitted
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that as long as it did not require lifting over 40 pounds she could perform the work she

previously performed at the post office sorting mail and packages.  Based upon the

foregoing evidence, I find that claimant has failed to prove by a preponderance of the

evidence that her proposed retraining is reasonable in relation to her disability.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she has suffered a permanent physical impairment in an amount equal to 8% to the body

as a whole.  Respondent is liable for payment of permanent partial disability benefits in an

amount equal to 8% to the body as a whole.  Respondent has controverted claimant’s

entitlement to permanent partial disability benefits.  Claimant has failed to prove by a

preponderance of the evidence that her plan of retraining is reasonable in relation to her

disability.  Therefore, her claim for retraining is hereby denied and dismissed.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $498.65.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


