
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G309038

SHERMAN KING, Employee  CLAIMANT

WORKSOURCE, INC., Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, Carrier RESPONDENT

OPINION FILED SEPTEMBER 15, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 20, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 23, 2014, and

a pre-hearing order was filed on April 24, 2014.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on November

8, 2013.

3.   The claimant was earning an average weekly wage of $325.86 which would

entitle him to total disability benefits at the rate of $217.00 per week and permanent partial

disability benefits at the rate of $163.00 per week.

4.   Respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to claimant’s right knee and ankle on November 8,

2013.

2.   Medical.

The claimant contends he injured his right knee and ankle on November 8, 2013

during the course and scope of his employment and that he is entitled to medical treatment

for that injury. 

The respondents contend that the claimant did not sustain a compensable injury

which arose out of and in the course of his employment with WorkSource, Inc.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 23, 2014, and contained in a pre-hearing order filed April 24, 2014, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his right knee or ankle on November 8, 2013.

FACTUAL BACKGROUND

The claimant is a 29-year-old man who had previously worked directly for Simmons

Foods as an employee on two different occasions.  Claimant’s first job with Simmons

lasted about one month and his second job lasted about nine months.  

In November 2013 the claimant was working for respondent and was assigned by

respondent to work at Simmons Foods.  Claimant testified that he had performed the job
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at Simmons Foods for approximately one month before November 8, 2013.  

Claimant testified that on November 8, 2013, he was on a 30-minute lunch break

and at the end of his break he decided to go to the bathroom.  While in the bathroom the

claimant slipped and fell in water landing on his right knee and twisting his ankle.  After he

got up he went directly to the respondent’s plant nurse, Kathy Tagg, and reported the

incident.  Tagg’s office was located adjacent to the bathroom.

Tagg testified that on November 8, 2013, claimant came by her office and said hello

and proceeded to the restroom.  She testified that a few minutes later the claimant came

back and indicated that he had fallen in the restroom and injured his knee.  Tagg testified

that she had claimant pull up his pant leg and saw a scrape on his leg, but that the scrape

was not fresh.   Instead, Tagg testified that the blood on claimant’s knee was already dried

and a little scabby.  She also testified that there was no discoloration or redness present.

Tagg testified that she put a cold wrap around claimant’s knee and gave him an Ibuprofen.

Claimant returned to work for the remaining two and a half hours of his shift.  After

claimant’s shift ended he went to the emergency room at Siloam Springs Hospital

complaining of pain in his right knee and ankle after slipping on a wet floor in a bathroom

at work.  Claimant was diagnosed as suffering from a contusion of the right knee and a

sprained ankle.  Claimant was treated with medication and instructed to receive follow-up

care with his primary care physician. 

The next day claimant reported the injury to the respondent and was sent for

medical treatment with Dr. Berestnev.  Dr. Berestnev evaluated the claimant on November

11, 2013, and diagnosed claimant’s condition as a right knee contusion and right ankle

sprain.  Dr. Berestnev applied a wrap and air cast and also placed claimant in a hinged

knee splint.  In addition, claimant was instructed to avoid kneeling and squatting.

Testimony at the hearing also indicated that November 8, 2013, was claimant’s last

day to work for respondent at Simmons Foods.  Apparently, the claimant had complained
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of carpal tunnel symptoms and had requested  a change in his job at Simmons based on

his physician’s recommendations .  Claimant was informed by Simmons that no other jobs

were available, but due to a shortage of employees on that day claimant was allowed to

work one last day, November 8, 2013.  After claimant’s injury and the restrictions placed

upon him by Dr. Berestnev, respondent assigned claimant to perform light duty work for

the City of Siloam Springs.  

Claimant continued to receive medical treatment from Dr. Berestnev until such time

as the claim was denied by the respondent.  At that point claimant sought medical

treatment on his own and was eventually referred to Dr. Coker.  Dr. Coker in a report dated

May 21, 2014 indicated that claimant had right knee pain with some patellofemoral

syndrome.  Dr. Coker was also concerned that claimant might have a medial meniscal tear

and as a result ordered an MRI scan of the claimant’s knee. 

The MRI scan was performed on May 29, 2014 and was read with findings that were

suspicious for a tear at the medial meniscus.  However, when claimant returned to Dr.

Coker on June 18, 2014, Dr. Coker reviewed the MRI scan and noted that although the

MRI scan revealed thinning along the edge of the medial meniscus there was nothing

obvious and nothing that would require surgery.  Dr. Coker recommended physical therapy

and an injection if claimant’s condition did not improve.  Claimant has not received

additional medical treatment since that time.

Claimant has filed this claim contending that he suffered a compensable injury to

his right knee and ankle as a result of a fall on November 8, 2013.  He seeks payment of

medical treatment relating to that compensable injury.

ADJUDICATION

Claimant contends that he suffered a compensable injury as a result of slipping and

falling in water in the bathroom while working for respondent on November 8, 2013.
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Claimant’s claim is for a specific injury identifiable by time and place of occurrence.  In

order to prove a compensable injury as the result of a specific incident that is identifiable

by time and place of occurrence, a claimant must establish by a preponderance of the

evidence (1) an injury arising out of and in the course of employment; (2) the injury caused

internal or external harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings establishing an

injury; and (4) the injury was caused by a specific incident identifiable by time and place

of occurrence.  Odd Jobs and More v. Reid, 2011 Ark. App. 450, 384 S.W. 3d 630.

In response to claimant’s contention, respondent contends that claimant was not

performing employment services at the time of his fall on November 8, 2014.  A

compensable injury does not include an injury which occurred at a time when employment

services were not being performed.  A.C.A. §11-9-102(4)(B)(iii).  The courts have noted

that the law does not define the phrase “in the course of employment” or the term

“employment services”.  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.

2d 524 (1997).  An employee is performing “employment services” when they are doing

something that is generally required by their employer.  White v. Georgia-Pacific

Corporation, 339 Ark. 474, 6 S.W. 3d 98 (1999).  The same test is used to determine

whether an employee was performing employment services as the test used when

determining whether an employee was acting within the course of employment.  White v.

Georgia-Pacific Corporation, supra; Olsten Kimberly, supra.  The test is whether the injury

occurred “within the time and space boundaries of the employment, when the employee

[was] carrying out the employer’s purpose or advancing the employer’s interest directly or

indirectly.”  White v. Georgia-Pacific Corporation, 339 Ark. at 478, 6 S.W. 3d at 100 and

Olsten Kimberly, supra.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant was not performing employment services at the
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time of the alleged slip and fall on November 8, 2013.  At the time of claimant’s fall on that

date he was taking a 30-minute lunch break.  Claimant admitted that he was not paid for

his lunch break and he was not required to stay on the premises or stay in a certain area

during his lunch break.  Nor is there any evidence that claimant had any job duties to

perform during his lunch break or that he was expected to perform any job duties during

his lunch break.  In short, during his lunch break claimant was free to perform any activity

he desired.  

In reaching this decision, I am aware that the courts in some cases have found that

an employee was performing employment services while taking restroom breaks.  These

cases include Collins v. Excel Specialty Products, 347 Ark. 811, 69 S.W. 3d 14 (2002);

Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W. 3d 1 (2002); and Matlock v.

Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W. 3d 126 (2001).  First, I note that the

court in Collins v. Excel Specialty Products specifically declined to adopt the personal-

comfort doctrine which would automatically find that an employee was performing

employment services during a restroom or personal break.  Instead, the court noted that

the critical issue is whether the employer’s interests are being advanced either directly or

indirectly by the claimant at the time of the injury.  Here, unlike the decisions previously

cited, this claimant was not simply taking a break for the purpose of going to the restroom

for his own personal comfort.  Instead, this claimant went to the restroom during his 30-

minute lunch break.  Claimant was not paid for this lunch break and was free to leave the

premises or engage in any activity he desired during that break.  The mere fact that

claimant was in the restroom at the time of his fall as opposed to the lunchroom itself

should not be dispositive of determining whether employment services were being

performed.

Accordingly, based upon the fact that this claimant was on an unpaid lunch break

during which he was free to come and go as he pleased and was not expected to perform
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any work, I find that claimant was not performing employment services at the time of his

alleged fall on November 8, 2013.

Furthermore, even if it were to be determined that claimant was performing

employment services when he was in the restroom on November 8, 2013, I would find that

claimant has failed to meet his burden of proving by a preponderance of the evidence that

he suffered a compensable injury which arose out of and in the course of his employment.

As previously noted, claimant testified that immediately after he fell he went to see the

respondent’s plant nurse, Kathy Tagg.  Tagg’s office was located next to the restroom

where claimant allegedly fell.  Tagg testified that claimant informed her that he was in the

restroom and that he had slipped and fallen on a wet floor.  Tagg testified at the hearing

that the first thing she noticed was that claimant’s khaki pants were not wet.  According to

claimant’s testimony his pants were “wet from the knee to the sides all the way down to my

ankle.”

In addition to the fact that claimant’s pants were not wet, Tagg also testified that she

had claimant pull up his pant leg and she examined his knee.  Tagg testified that there was

a scrape on claimant’s leg but that it was not fresh.  Tagg testified that there was blood on

claimant’s knee which was already dried and a little scabby as if it had been there for a day

or two.  She testified that there was no discoloration or redness, just an old abrasion.  Tagg

testified that there was no visible sign of any new injury.

Based upon the testimony of Tagg which I find to be credible and entitled to great

weight, I find that even if it were to be determined that claimant was performing

employment services when he went to the restroom on November 8, 2013, that claimant

has failed to prove by a preponderance of the evidence that he suffered an injury to his

right knee or ankle which arose out of and in the course of his employment with the

respondent.  Here, claimant testified that after the fall his khaki pants were wet from his

knee all the way down to his ankle.  Although claimant immediately went to Tagg after this
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fall Tagg testified that claimant’s pants were not wet and that upon her physical

examination of the claimant she saw only a scrape on the claimant’s knee which looked

like it had been there for one or two days.  Although claimant subsequently reported a

work-related injury to the emergency room, I find that the testimony of Tagg is credible and

significant.

Accordingly, based on the foregoing evidence, I find that claimant has failed to prove

by a preponderance of the evidence that he suffered a compensable injury to his right knee

and ankle on November 8, 2013.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his right knee and ankle while working for respondent on

November 8, 2013.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $401.79.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


