
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G305831

TRINA JONES, Employee  CLAIMANT

HEALTHSOUTH CORPORATION, Employer  RESPONDENT

ACE AMERICAN INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 3, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA BETH YORK, Attorney, Little Rock, Arkansas.

Respondents represented by RICK BEHRING, JR., Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 6, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 22, 2014, and a pre-hearing

order was filed on May 23, 2014.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her back and left shoulder on

or about July 18, 2013.

At the time of the hearing the parties agreed that claimant earned sufficient wages

to entitle her to the maximum compensation rate.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to additional medical treatment in the form of surgery by

Dr. Blankenship and pain management by Dr. Thurman.

2.   Temporary total disability.

3.   Attorney fee.

The respondent has agreed to accept liability for pain management and

prescriptions from Dr. Thurman and has paid appropriate temporary total disability benefits.

Accordingly, this leaves as the only issue to be litigated the claimant’s request for

additional medical treatment in the form of surgery by Dr. Blankenship.  

The claimant contends that she is entitled to the surgical treatment recommended

by Dr. Blankenship.

The respondents contend that surgery by Dr. Blankenship is not reasonable and

necessary for treatment of claimant’s compensable injury.  Respondent is willing to pay for

the surgery recommended by Dr. Bruffett.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 22, 2014, and contained in a pre-hearing order filed May 23, 2014, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle her to

compensation at the maximum compensation rate is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment in the form of surgery as recommended
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by Dr. Blankenship.  

FACTUAL BACKGROUND

The claimant is a 34-year-old woman who is three classes short of receiving a

bachelor’s degree in nursing.  Claimant did obtain an RN license in July 2010.  The

claimant began working for the respondent as a night shift rehab RN on October 8, 2012.

In addition, the claimant also worked as an RN on an as-needed basis at the Muskogee

Regional Medical Center.  Claimant’s duties with the respondent included patient care,

helping CNAs, administering medication, charting, and skin assessments.

The claimant suffered an admittedly compensable injury to her low back and left

shoulder while working for respondent on July 18, 2013.  This injury occurred while

claimant was helping a CNA clean a patient.  After her injury her initial medical treatment

was provided by Dr. Cooper who diagnosed a shoulder strain and lumbago.  Dr. Cooper

treated claimant conservatively with medications and an injection.  When claimant’s low

back condition did not improve, Dr. Cooper ordered an MRI scan which revealed herniated

discs at the L4-5 and L5-S1 levels.  Based upon the results of the MRI scan Dr. Cooper

referred claimant for a neurosurgical evaluation.

On September 9, 2013 claimant was evaluated by Dr. Blankenship, neurosurgeon.

Dr. Blankenship noted that claimant’s MRI scan revealed disc herniations at the L4-5 and

L5-S1 levels.  He also noted that claimant had had little conservative treatment as of that

date so he recommended that claimant continue taking her medication, undergo an

aggressive physical therapy program, and undergo an evaluation by Dr. Cannon for a

lumbar epidural steroid injection.  

Claimant returned to Dr. Blankenship on October 24, 2013, and indicated that her

condition had worsened.  Dr. Blankenship noted that his recommendation with regard to

aggressive physical therapy had not been followed by the carrier and that claimant had
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instead undergone therapy at her workplace which did not include aggressive pool therapy.

Dr. Blankenship went on to recommend a new MRI scan of the claimant’s lumbar spine.

Claimant returned to Dr. Blankenship on October 28, 2013, and in his report of that

date Dr. Blankenship noted that the MRI scan revealed the previously diagnosed herniated

discs.  Dr. Blankenship in his report of that date went on to recommend a surgical

procedure in the form of a fusion.  

Following Dr. Blankenship’s recommendation of a fusion surgery, respondent sent

claimant to Dr. Bruffett for an evaluation.  Dr. Bruffett authored a report dated January 15,

2014, and agreed that claimant needed surgery.  However, he disagreed with Dr.

Blankenship’s recommendation for a fusion surgery and instead indicated that the best

option would be a microscopic partial discectomy at L4-5.  

Respondent has indicated a willingness to provide the surgical treatment

recommended by Dr. Bruffett, but has denied liability for the procedure recommended by

Dr. Blankenship.  As a result, claimant has filed this claim contending that she is entitled

to additional medical treatment in the form of surgery as recommended by Dr. Blankenship.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment in the form of

surgery as recommended by Dr. Blankenship.  Claimant has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W. 2d 593 (1995).  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W. 2d 790 (1996); Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W. 3d

1 (2000).  

In this particular case, both Dr. Blankenship and Dr. Bruffett are of the opinion that
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claimant is in need of surgical treatment for her compensable low back injury.  Dr.

Blankenship has recommended a fusion procedure while Dr. Bruffett has recommended

a discectomy.  

In his report of October 28, 2013, Dr. Blankenship stated his rationale for his

proposed procedure.

In summary, the rationale for what she has elected to 
do and what I have offered her and recommended is 
based on the following.  She has a large ruptured disk
both at L4-L5 and L5-S1.  The L4-L5 disk extends in
the extreme disk space behind the facet joint.  The
patient already has marked kyphosis at this level
with coronal plane imbalance also.  To adequately
treat this, it is my opinion that we would have to
remove most of her facet joint, and therefore, even
further destabilize her spine.  I would recommend
that this be treated with an XLIF with Decade plating.
At the lumbosacrum, I would recommend that she
undergo an ALIF with Brigade fixation and then
posterior decompression with MAS PLIF pedicle
fixation on the left-hand side.

On the other hand, Dr. Bruffett has recommended a partial discectomy at the L4-5

level.  Dr. Bruffett indicated that this would relieve claimant’s nerve pain down her left leg,

but he also admitted that claimant would still have ongoing back pain but in his opinion he

is of the belief that claimant will continue to have back pain even after a fusion due to her

history and her bipolar disorder.

Thus, we have conflicting medical opinions.  The Commission has the duty to weigh

the medical evidence and if it is conflicting, the resolution is a question of fact for the

Commission.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W. 3d 878 (2002).

Here, there is no question that the procedure recommended by Dr. Blankenship is more

invasive than the procedure recommended by Dr. Bruffett.  However, I find that the opinion

of Dr. Blankenship is entitled to greater weight than the opinion of Dr. Bruffett under the

circumstances in this case.  Dr. Bruffett evaluated the claimant on only one occasion at the
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request of the respondent.  I also note that Dr. Blankenship was an authorized treating

physician approved by the respondent.  In contrast to Dr. Bruffett’s one time evaluation,

Dr. Blankenship has been the claimant’s treating physician and treated her on at least

three occasions.  Based upon the fact that Dr. Blankenship has been the claimant’s

authorized treating physician who has treated claimant on multiple occasions as well as

the remaining evidence, I find that the opinion of Dr. Blankenship is entitled to greater

weight.

Accordingly, based upon the opinion of Dr. Blankenship which I find to be credible

and entitled to great weight, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment in the

form of surgery as recommended by Dr. Blankenship.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment in the form of surgery as recommended by

Dr. Blankenship.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).    

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $276.00.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


