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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G204711

MARIA LOZANO EMPLOYEE CLAIMANT

TYSON POULTRY, INC., 
EMPLOYER                                               RESPONDENT 
                           
TYNET CORPORATION,
THIRD PARTY ADMINISTRATOR                              RESPONDENT 
 
                  OPINION FILED MARCH 13, 2014

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK,
in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Christopher
Ramsfield, Attorney at Law, (the McKinnon Law Firm), Fayetteville,
Arkansas.  

Respondent was represented by The Honorable E. Diane Graham,
Attorney at Law, Fort Smith, Arkansas.

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on January 29,

2014, in Pope County, Arkansas.  A Prehearing Order was previously

entered in this case on October 23, 2013.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

I hereby accept the following jointly proposed stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer relationship existed on October 7,

2010.

3.  The claimant earned an average weekly wage of $416 on said

date, so as to entitle her to a temporary total disability rate of

$271, and a permanent disability rate of $203.

     4.  This claim for a back injury has been controverted in its

entirety.

     5.  All issues not litigated herein are reserved under the 

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Compensability of the claimant’s alleged back injury.

2.  Claimant’s entitlement to reasonable and necessary 

medical benefits.

3.  Temporary total disability compensation from October 8,

2010, through a date yet to be determined.

4.  Whether there was a lack of notice of an injury until 

May 25, 2012.  

  5.  A controverted attorney’s fee.

    The claimant’s and respondent’s contentions are set out in

their responses to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.   

The documentary evidence submitted in this case consists of

the hearing transcript of January 29, 2014, and the documents
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contained  therein.   

The following witnesses testified at the hearing: the claimant

and Megan Gregorio. 

                           DISCUSSION

At the time of the hearing, the claimant was 52 years old.

The claimant began working at Tyson Poultry, at the Russellville

facility, on July 23, 2007.  She essentially testified that her

employment with the respondent-employer ended on July 2, 2012.  At

which point, she was taken out of the system.  According to the

claimant, she worked on the breaded chicken line.  The claimant

essentially testified that she was working on the line when she

fell. 

     The claimant verified that before her fall, she had

a prior back surgery in April of 2010.  She basically testified

that she was off work for a month and a half due to this surgery.

The claimant verified that she was released by her doctor to return

to work.  Following the claimant’s return to work, her doctor

directed her not to do any heavy lifting.  However, the claimant

verified that upon her return to work, she performed her regular

job duties.  

     With respect to the claimant’s alleged compensable back 

injury, she testified that she fell on October 7, 2010.  The

claimant explained:

Q. How did you get hurt on that day?
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A. Okay.  When I asked for permission to go to the bathroom,
it was about 8:30 or 9:00 in the morning.  I went to the
bathroom, and on the way back when I was going by line three,
because that’s the only place where we go by, and that’s where
I fell down.

Q. And how did you fall?

A. Well, there was -- well, it’s always wet in that area.
There is sometimes chicken and stuff there, and that’s where
I fell.

Q. Did you slip on the floor or just --

A. Yes, yes.

Q. Did you fall all the way down flat on the ground?

A. I fell on my back, like sitting down and part of my back.
Do I need to continue?

Q. I’ll continue.  Did you have any pain that you noticed
right then when you fell?

A. When I stood up, I felt a warmth on my back.  And when I
tried to get up, I felt that pain on my leg because I tried to
get up on the side slowly, and at that particular moment, the
people that saw me, nobody tried to help me get up.  There
were people from line three near by me and from line four
where they marinate.

     According to the claimant, after she stood up, she went 

straight to the place/sink to wash her hands, and then she went to

the nurse’s station.  The claimant stated that all of her robe was

wet.  She testified that she told the nurse that she felt flashes

in her back and that she had fallen.  The claimant denied having

any kind of pain prior to this fall.  She testified that the nurse

put hot patches on her, and gave her little packets of pain

medication.  She further testified that she stayed in the nurse’s

station for about 40 minutes, and was then told she had to go back
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to work.  The claimant verified that she was able to complete her

shift.  

     According to the claimant, for the next 10 days, she went by

the nurse’s station, and the plant nurse would place cold

patches(Bio Freeze) on her, and she would then return to the line.

She testified that this caused more pain because it was very cold.

The claimant verified that the nurse also gave her more pain

medication.  She denied that at any time did anyone offer to send

her to a doctor, or get her x-rays.  The claimant stated that the

nurse’s name was Nina.  

     However, the claimant next testified:

Q. How long did it take before you ever saw a doctor?

A. That same day that I fell, I had an appointment with my
diabetic doctor -- for diabetic, and I explained to him that
I had fallen at work.

Q. Did he treat you for that injury or just go ahead and
treat you for your regular appointment for diabetes?

A. He did the regular treatment, and he also gave me for the
pain.

Q. So he gave you pain medication as well?

A. Yes.

     The claimant testified that after having pain and more pain,

the last doctor, Dr. Berner, sent her for therapy, thinking that

the pain was going to get better, but it did not improve.  She

testified that she had therapy performed by Christina

Bradley(phonetic) at River Therapy.  The claimant maintained that
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she told Ms. Bradley how she go hurt.  

     Upon being shown a medical record dated June 21, 2011, which

was authored by physical therapist, Christina Bradford, the

claimant testified that at that time, she mentioned to the

therapist that she had surgery, and after a little over five

months, she fell at Tyson.  The claimant maintained that she

specifically mentioned to Ms. Bradford that she injured her back

when she fell. 

    Under further questioning, the claimant specifically denied

that she had been having any pain at all in her back prior to her

fall.  Specifically, the claimant testified:

Q. How long had you not been having any pain?  How long had
you been pain free?

A. Ever since I had the surgery from my first surgery, I
healed, and I felt good.  And then ever since I fell, that’s
when I kept feeling bad and worse and worse.

    Ultimately, the claimant underwent a second surgery on her

back, and they placed four screws.  After her second back surgery,

the claimant returned to work for the respondent-employer and

worked for about three months.  However, she stated that after

going back to work, she was feeling so bad, she could not stand her

back, so she decided to go to the office and ask for a paper for

FMLA.  According to the claimant, this occurred on April 30.  The

claimant testified that she shared this with Pedro, who works in

the office, and he referred her to Leslie.  She testified that
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Leslie told her she did not qualify for FMLA, or vacation.  

    The claimant admitted that she was fired for “points,” and

missing too much work while she was in therapy.  She verified that

of late, her husband’s insurance has been paying all of the medical

bills, such as her second back surgery and the second round of

therapy. She denied that she has looked for work since being

terminated by Tyson’s.          

    On cross-examination, the claimant admitted she moved from

Mexico to the United States at age 14.  She initially lived in

California for a number of years.  Then, the claimant moved to Las

Vegas, and lived there five years.  She verified that she moved to

Arkansas in June of 2007.  Prior to moving to Arkansas, the

claimant’s work history was primarily watching relative’s children

and doing janitorial, and housekeeping work.  

     The claimant verified that she was working at Tyson in 

October of 2010, and her work hours were 6:00 a.m. until 2:00 p.m.

She admitted that she had hernia surgery on January 20, 2010, which

she did not claim as any kind of work-related injury.  Following

the hernia surgery, the claimant verified that she was off work for

a month and a half on FMLA, and that she received short-term

disability benefits.  She admitted that while she was still home

following the hernia surgery, her back started bothering her, and

she went and had an x-ray of her back.                 

     She admitted that she first saw Dr. Blankenship for her back.
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The claimant verified that she had gone back to work at Tyson

before she went to see Dr. Blankenship.  She did recall if March

12, 2010 was the exact date that Dr. Blankenship took her off work.

     Under further questioning the claimant testified:

Q. If your attorney has introduced medical records into
evidence, specifically, Page 11 of Claimant’s Exhibit 2, where
Dr. Blankenship takes you off work March 12, 2010, do you
believe that record is inaccurate?

A. I don’t remember that date.

Q. My question is, do you believe his record is inaccurate
that your attorney has introduced into evidence?

A. I don’t know about paperwork.  I don’t remember dates and
nothing like that.

Q. Do you have any evidence that Dr. Blankenship’s off-work
slip taking you off work March 12, 2010, is inaccurate?

A. The only thing that I remember about that doctor is that
he sent me to the one that did the surgery on me.

Q. That wasn’t my question.  Do you have any evidence that
his off-work slip taking you off work March 12, 2010, which
your own attorney has introduced into evidence, is inaccurate?

A. No, I don’t have anything.

     The claimant admitted that she was sent for an MRI, and then

she had surgery on April 6, 2010, by Dr. Tullis. However, the

claimant did not recall if she was off work a month before her

surgery, and then off work another month and a half after the

surgery.  She verified having received short-term disability

benefits and being on FML after her April 6, surgery.  

     Under further questioning, the claimant testified:

Q. It appears from the medical records that your attorney
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has introduced, that your last visit with Dr. Tullis was June
14, 2010.  Does that sound right to you?

A. I don’t remember exactly.

Q. His report has been introduced into evidence of that
date.  It’s found at Claimant’s Exhibit 2, Page 33.  And that
report says that sometimes your back, where you had surgery,
feels hot.  Do you recall telling Dr. Tullis that?

A. No.

Q. Do you believe that that information in his record is
wrong?

A. Maybe not.

Q. Well, that’s what you’ve told your attorney when you
testified, you felt after this fall on October 7, 2010, that
your back was flashing or hot; is that right?

A. After I fell there at Tyson, that’s where I felt that,
there at Tyson.

     The claimant verified that before October 7, 2010, she had not

had any work-related injury at Tyson.  She admitted that following

her fall, when she went to see Nurse Nina, she did not ask her to

send her to the doctor for the fall.  She further admitted that Dr.

Berner was the first doctor that she saw after the fall.  The

claimant admitted that she saw him the same day of the fall, after

work.  According to the claimant, this was by chance because she

already had a previously scheduled appointment with him.  

     Regarding the claimant’s visit with Dr. Berner, she 

explained:

Q. And did I hear you tell your attorney that you told Dr.
Berner that day that you had fallen at Tyson?
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A. Yes.

Q. You are aware that his medical record of October 7, 2010,
which has been introduced into evidence by Tyson at
Respondent’s Exhibit, Page 2, and also introduced apparently
by claimant as Claimant’s Exhibit 2, Pages 34 and 35, doesn’t
say anything about falling at work.  Are you aware of that?

A. That’s what I don’t understand.  I don’t know why he
didn’t write it down.  If he wrote down the things about how
I was feeling about my back and everything else, why didn’t he
place that there?

Q. My question, ma’am, is, are you aware that Dr. Berner did
not put anything in his October 7, 2010 office note about any
fall at Tyson?  Are you aware of that?

A. Up until a year after my fall, that’s when I realized
that he had not written anything about that.  Up until a year
after, I realized that he had only written about my symptoms.

Q. So you are aware that he did not put anything in that
October 7, 2010 report about your having fallen at Tyson,
correct?

A. After later, then, that’s when I realized that.  And I
don’t know why he didn’t write it down because, maybe he
didn’t understand me.

Q. Ma’am, sitting here today, are you aware that Dr. Berner
did not put anything in his medical record of October 7, 2010,
about a fall at Tyson?

A. I am aware of it and I don’t understand why.

Q. He does put in his medical record, well, actually that
same day, he fills out FMLA papers for you to get intermittent
leave for your diabetes.  Are you aware of that?

A. Yes.

Q. And he also says in that record, she has had back
surgery, she still has some residual pain in the right heel,
but she is quite functional and moves well.  And he also says,
I think this is going to be a chronic residual from her
previous nerve root compression.  Are you aware that that’s
what his record says?
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A. Well, what I’ve always had, you know, problems is about
that nerve that gets pinched from the first surgery in the
back, but that’s all there is.

Q. Ma’am, that wasn’t my question.  My question was, are you
aware that’s what his record says?

A. I don’t know exactly what happened.

Q. In fact, none of his medical records, and your attorney
has introduced quite a few of them, say anything about your
having fallen and injured your back at Tyson’s up until
January 29, 2012, which is Claimant’s Exhibit 2, Page 121.  At
the end of that report, it says discussion, and then it talks
about some medication for diabetes.

                              * * *

Q. And then it goes on to say, forms for workers’ comp will
be completed, original date of injury is October 7, 2010, will
review old paper chart, et cetera.  Are you aware that that is
the very first mention in Dr. Berner’s records of any work-
related injury involving your back occurring October 7, 2010?

A. Well, if, at that particular day, the doctor did not
write down anything about it because he didn’t understand me
and whatever it was, I did tell him, and also Tyson knew about
that fall that happened at work.

Q. My question was, are you aware that in all of Dr.
Berner’s records, the very first time he mentions that you had
an injury to your back at Tyson, October 7, 2010, is in that
June 29, 2012 record?  Are you aware of that?

A. I don’t know what happened.  But since I was so sure of
what I told the doctor, I didn’t ask for any paperwork to
check until that day in 2012.

Q. Are you aware today, sitting here, that there is no
mention in Dr. Berner’s records of your injuring your back on
October 7, 2010, in a fall at Tyson up until June 29, 2012?

A. I am realizing that.

     The claimant was presented with  Dr. Berner’s next record 

which he signed July 3, 2012, wherein he wrote “The claimant states
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that she had an injury October 7, 2010.  I do not have

documentation regarding the injury.  She has had back surgery.”

Upon being asked if she was aware of this record, the claimant’s

response was, “Yes.  I got that paper, but I don’t understand. Why

didn’t he write it down?”  After being asked again if she was aware

of this record, the claimant finally admitted that she was aware of

it.    

    With respect to a physical therapy record from River Valley

Physical Therapy of June 21, 2011, the claimant testified:

Q. In that record, the therapist says that you report
undergoing hernia surgery and then had complaints of back
pain.  And that’s true, isn’t it?

A. When I fell at work, yes.

Q. Ma’am, I didn’t ask you anything about falling at work.
I asked you, the report says that you reported to the physical
therapist undergoing hernia surgery, and then you had
complaints of back pain.  And that is true, isn’t it?  I mean,
you’ve already testified to it.

A. I am testifying that the pain was after I fell at Tyson,
and you have the record there.

Q. Ma’am, you’ve already testified under oath that you had
hernia surgery January 20, 2010, correct?

A. Yes.

Q. And you’ve already testified that while you were off work
for your hernia surgery, your back started hurting, and you
went and got an x-ray, correct?

A. Correct.

Q. So this statement by the therapist, patient reports
undergoing hernia surgery and then had complaints of back pain
is correct, isn’t it?
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A. What I told the therapist is that I had surgery prior,
but the pain that I was suffering from was from this fall.

    The claimant specifically denied having told the physical

therapist that had a surgery over a year ago with residual leg

pain.  After being reminded that her testimony was under oath, and

asked if she told the physical therapist she had surgery over a

year ago with residual leg pain, the claimant next testified, “I

don’t remember very well.”  However, she next denied having told

the physical therapist she had no specific injury to her back. 

    Under further questioning about this report, the claimant

testified:

Q. And then she says, patient reports warmth around surgical
site and has pain with any movement.  Did you tell her that?

A. I remember, because that happened after I fell at Tyson.

Q. There’s also a medical record, ma’am, that says you’ve
got warmth around the surgical site before this fall at Tyson.
You’re aware of that?

A. Yes.  I just told them that in my back, that’s where I
felt that.  

Q. I see.  And then it says, she reports falling at work
five months after surgery when her leg gave way.  Did you tell
the therapist that?

A. About the leg, no.

Q. So that’s not true, also?

A. After five months, yes.

Q. So, basically, most of what the therapist has in this
June 21, 2011 report under history, that we’ve just gone over,
it’s all untrue; is that right?
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A. Of course, it’s true because I told her that I had fell
at Tyson, and I kept working the eight hours, and I kept
getting worse and worse.

Q. So then everything she has in here is true.  Is that what
you’re saying?

A. About my fall, yes.

Q. Only what she says about your reported falling at work
five months after surgery is true, everything else is false in
her report, correct?

A. I believe that because she is in favor of Tyson.  She’s
going to look for trouble where there isn’t any.

Q. This physical therapist at River Valley that you’re going
to using your Tyson group health insurance is going to lie?
Because why?

A. Well, I don’t understand.  I know she has not lied, but
I believe you are making it look like something that it is not
said there.  I don’t understand this question.  After --

Q. Well, let me tell you, ma’am --

A. -- please, let me speak, please.  When I finished this
first therapy, Dr. Berner sent me to the MRI, and when I got
the instructions to supposedly what had happened and what was
going on with my back, I went to Tyson, my oldest son went
with me, we spoke with them –

     The claimant admitted that she started seeing Dr. Seale after

her second surgery.  She explained that she did not tell him about

her fall at Tyson because she thought her other doctor told him. 

     Next, the claimant testified:

Q. So the doctor that did your surgery on December 6, 2011,
you never told him that this surgery was necessary because you
had fallen at Tyson; is that right?

A. I did not comment any of that.

     The claimant admitted that she started seeing another plant 
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nurse, Megan(who speaks Spanish), before she had her second

surgery.  The claimant testified that she told Megan that she

injured her back on October 7, 2010, in a fall at Tyson.  The

claimant could not recall the exact date that she first saw Megan.

However, she admitted that she could have seen Megan, on June 14,

2011.  The claimant also could not recall if she saw Megan for

glucose screening, headache, and blood pressure.  

     Under further questioning, the claimant testified that in 

August of 2011, she and her son went in to see Nurse Megan after

her MRI, and she looked at her laptop and told her she could not do

any thing for her because the fall was eight months ago.         

     The claimant admitted to being upset and to seeing Nurse 

Megan in May of 2012, and telling her she was upset because she had

been told by Human Relations, she did not have any more FMLA left

and she had been absent so much she did not qualify for vacation.

She denied that this was the first time she mentioned her fall.

The claimant continued to maintain that the first time she told her

about her fall was in August of 2011.    

     She testified:

Q. Prior to that date, Dr. Seale on May 1 of 2013 had
released you and said that you had no restrictions.  That’s
Page 159.  Do you recall that?

A. No.

Q. You don’t recall that?

A. I’m sorry.  Would you repeat that?
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Q. Yes.  Your attorney’s introduced a medical record from
Dr. Seale dated May 1, 2013, and he releases you and says you
don’t have any restrictions.  Do you recall that?

A. I remember, but I don’t understand that because he gave
me medication like asteroids (phonetic).  And on the last
visits, he even gave me some soles for my shoes so that the
pain would go, and it’s gotten better.

Q. So you remember him releasing you on May 1 of 2013, you
just don’t understand it, right?

A. I don’t understand why.

Q. And you remember that he said on that date, May 1, 2013,
you had no restrictions, but you just don’t understand that,
right?

A. I don’t understand very well.

   Megan Gregorio was called as a witness on behalf of the

respondent.  As of the date of the hearing, Ms. Gregorio was

employed by Tyson Foods.  She serves in the capacity of the company

nurse, at the Russellville facility where the claimant worked.  Ms.

Gregorio is bilingual, her two languages are English and Spanish.

     Ms. Gregorio verified that medical records are maintained at

the Tyson nursing department reflecting employee visits to the

nursing station.  Nurse Gregorio verified that she is the custodian

of the medical records that are maintained by the nurses at the

Russellville facility.  However, she stated that Pamela Ridgeway is

the nursing supervisor, but is currently on medical leave.  

     Under further questioning, Nurse Gregorio was asked to 

identify pages 5 through 9 of Respondent’s Exhibit Number 1.  These

show a printout of an electronic medical record for the claimant.
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Nurse Gregorio agreed that these are nursing notes from the Tyson

facility in the Russellville facility relating to the claimant.

She denied that there is an August 2011 nurse’s note by her or any

other nurse.  

     However, Nurse Gregorio verified that the notes reflect 

that the claimant reported a fall on October 7, 2010 to the nurse’s

station.  Nurse Gregorio also verified that the claimant reported

this fall to the plant nurse, Nina Francheschi, who is no longer

employed by the Russellville facility, or even in the state of

Arkansas.  

     Nurse Gregorio explained:

Q. Would you tell us, based upon that record, what Ms.
Lozano reported when she initially came to the nurse’s station
on October 7, 2010?  And before that, would you tell us what
time she came?

A. Yes.  She presented at 8:30 in the morning.  And she
presents with a report that she fell next to line three.  She
states that she was walking, and she slid with her right foot.
She slid down, and she caught herself on her elbows.  She said
that nobody tried to help her, she was nervous to get up.  She
reported that she had a history of back surgery a few months
ago, and she was a little nervous about having fallen.  She
pointed to her -- the back of her right leg under her
buttocks, and she said, it hurts right here.  She rates her
pain at 5 out of 10 on a 0 to 10 pain scale.

Q. Did Nurse Nina examine Ms. Lozano in that visit?

A. She did.

Q. And did she record her examination in that note?

A. She did.

Q. And what did she examine and what was the conclusion?
What’d she find?
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A. She -- she examined the areas to her -- to the -- to
Maria’s legs, under her -- or below her buttock, and to the
back area.  She noted no bruising or open areas to the lower
back and no bruising or open areas to either of the legs or
buttocks.

Q. What about the elbow?

A. The elbow had a small scrape, .2 centimeters by .3
centimeters, and there was no active bleeding or bruising at
that time.

Q. Was there any objective finding in that examination other
than the bruising to the elbow?

A. She -- no.  She had full range of motion, and she was
able to ambulate without difficulty.  Yeah, no other finding.

Q. When was the next time she went back to the nurse’s
station?

A. The same day.

Q. What time?

A. She went 1:20 p.m.

Q. And tell us about that visit.

A. Okay.  This was a follow-up visit from her reported fall
that morning.  She reported to the nurse, to Nina, that she
was still experiencing some soreness, was feeling it more
towards her back.  She rated her pain 5 out of 10 on a 0 to 10
pain scale, and she still did not have any bruising or
swelling at that time to her lower back or to either of her
legs.  

Q. What treatment was given at the first visit by Nurse
Nina?

A. She was given a cold application.

Q. Where?

A. For 15 minutes to the right leg just under the buttocks,
and she was also given ibuprofen, 400 milligrams, for
discomfort.
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Q. And I take it ibuprofen is a nonprescription?

A. It’s a nonprescription.  It’s for inflammation.

     On that same day, the claimant returned to the nurse’s 

station and was given the same dosage of ibuprofen for her

discomfort.  At that time, the claimant reported to Nurse Nina that

she was still having a little pain in the back of her leg from when

she fell down.  The claimant reported that her pain was a 2 out of

10 on a 0 to 10 pain scale.  However, according to these notes, the

claimant did not have any bruising to the back of her right leg.

The claimant was noted to have full range of motion to the right

hip and right knee and was released to work with no restrictions.

     Nurse Gregorio testified that the nurse’s note reflect that

the claimant was seen at the nurse’s station again on October 8, at

8:53 a.m.  However, she denied that the record reflect that the

claimant returned to the nurse’s station 10 days in a row after the

fall on October 7, 2010.  

     Under further questioning,  Nurse Gregorio testified:

Q. When is the next time after October 8, 2010, that Ms.
Lozano reported to the nurse’s station?

A. She reported the 25th of October, 2010.

Q. And what had happened that day?

A. She came to report that she slipped in front of -- in
front of the supply room, and that she landed on her right
knee.  She denied falling all the way down or landing on her
bottom.  She reports that she had pain in her right knee at
that time, and she had a little pain in her right hip.  She
denies any pain in her lower back.
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Q. Was this Nurse Nina again?

A. That’s correct.

Q. Did she examine Ms. Lozano?

A. Yes, she did.

Q. And what did she find?

A. She found redness and a mild swelling to the right
kneecap with no open areas.  She had full range of motion to
that knee and she had a negative straight-leg lift.

Q. Was she returned to work that day?

A. She was.

Q. Did she come back for follow-up for that fall on her
right knee?

A. She did.

Q. When?

A. The 26th of October, 2010.

Q. So the very next day?

A. The next day.

Q. And tell us about that visit.

A. Yes.  She didn’t -- right upon --

Q. What time did she come?

A. At 6:00 a.m.  She came for follow-up of the fall that she
sustained on the 25th.  She had -- still had some pain in her
right knee.  She reported that her pain was 3 out of 10 on a
0 to 10 pain scale.  She reports that she had put ice on her
knee when she went home from work and that it had -- she kept
her leg elevated most of the night and that that helped.  She
reports that -- Nina reports that there was no redness,
swelling, bruising, or open areas noted to the right knee and
-- or to the side of the knee.  She was instructed on how to
care for her knee when she went home for the day, and she was
encouraged to return to health services for cold application
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if she needed that for comfort.

Q. Did she return thereafter for the right knee?

A. She did not.

     Nurse Gregorio denied that there were any complaints of her

back in those two visits for the right knee.   She verified that

the next time the claimant came to the nurse’s station was on

December 7, 2010.  At that time, the claimant had complaints of

having some pain in her groin area.  After this visit, the next

time the claimant was seen at the nurse’s station was on January 4,

2011 for a standard return-to-work certification visit following a

leave of absence.  

     According to Nurse Gregorio, she first saw the claimant on 

June 14, 2011, which was the claimant’s next visit to the nurse’s

station.  Specifically, the claimant complained of a headache, and

she requested that her blood pressure be checked.  The claimant

related that she had hypertension and diabetes and was experiencing

a headache and some mild dizziness, which were being treated by

medication. Nurse Gregorio denied that the claimant had any

abnormal objective findings at that time. She denied that during

this visit the claimant complained about her fall of October 7,

2010 causing her any back problems.  Nor did the claimant mention

the fall to Nurse Gregorio.  

     Nurse Gregorio testified:

Q. When is the next time Ms. Lozano came to the nurse’s
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station?

A. She came on the 6th of March, 2012.

Q. And what was that for?

A. That was another return-to-work visit following a leave
of absence.

Q. And tell us about what she told you at that visit.

A. Yes.  She brought her return-to-work certification which
indicated that she had the diagnosis of back pain and disk
herniation.  Her treatment was surgical repair on 12-6-11.
During the assessment, she performed all aspects of the back
exam without pain or difficulty.  She stated, it has been a
long three months, I’m ready to get back to work.

Q. Did Ms. Lozano tell you anything in that visit regarding
her belief that her back problems and her surgery were due to
the October 7, 2010 fall?

A. No, she did not.

     The claimant’s next visit to the nurse’s station was on May

25, 2012.  She testified:

Q. Tell us about that visit.

A. Okay.  Ms. Lozano came to the nurse’s station, and I
could tell that she was in emotional distress.  She was
tearful, and she states, I just don’t understand why this is
happening to me, I have only tried to come and do my job. I
was told at the beginning of the week that I don’t have any
more FMLA hours left, and because I was absent so many times
during the year, I don’t even qualify for my vacation.  I have
worked here for five years, and I can’t even take vacation.
I just don’t get it.  Plus, all of this pain I’m having and
all of the problems are because I fell here while I was at
work.

Q. Okay.  What’d you do then?

A. So I explained to Ms. Lozano that she would have to
discuss the -- her concerns about her attendance and the Human
Resource policy with the Human Resource Department, and then
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I questioned her about the comment that she made about the --
about the problems she was having were related to something
that happened at work.

Q. Tell us about that.  What’d she say?

A. Okay.  She said, it was quite a while ago, I fell on line
three going back to my line after using the restroom, and I
hurt my right knee, and the nurse was treating me.  She
further stated, I know, I know, it’s not my knee that is
bothering me, but when I fell, I think that I hurt my disk in
my lower back because I was so fragile.  I had just had back
surgery a couple months before.  Then, when I went back to my
doctor, I told him that I was still in so much pain and that
he didn’t fix me.  Then, when he took x-rays and said that my
disk was completely broken and asked me if I had fallen.  And
then I asked -- I asked Ms. Lozano why she had not reported
this difficulty before that time.  And she stated, I was just
going to deal with it because I don’t want to make problems,
but then when HR told me about losing my benefits, I got
scared because sometimes I just have to miss work, I have a
lot of pain.

Q. Well, then, let me ask you this, I notice in your
charting that you put quotes around various things, what does
that mean?
A. That means that is verbatim.  That is exactly what the
team member said.

Q. Go ahead.  So what did you do after that conversation?

A. So, at that point, I let Ms. Lozano know that her
concerns about her fall being related -- or her surgery being
related to the fall needed to be discussed with the nursing
supervisor, and that the nursing supervisor was out of the
office.  But I made an appointment with Ms. Lozano to have a
meeting with the nursing supervisor.

Q. Did she show up for the appointment?

A. She did not.  And I also -- I also discussed with Ms.
Lozano that any time -- any time she would have an issue,
work-related, non-work-related, anything that could help us to
provide continuity of care for her, you know, just reminded
her that she needed to come in and discuss those things with
us as soon as possible.

Nurse Gregorio admitted that the claimant’s son was present
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during this visit, but was in the lobby area.  However, Nurse

Gregorio denied that the claimant’s son was present during her

visits to the nurse’s stations on March 6, 2012, or June 14, 2011.

    She verified that the nurse manager did in fact talk to the

claimant after she failed to make her previously scheduled

appointment.  According to Nurse Gregorio, it was after Tyson

received the AR-C filed on behalf of the claimant that the nurse

manager talked to the claimant.  At that time, the claimant came in

and filled out the paper work.  She testified that the first time

Tyson was aware the claimant was claiming she hurt her back on

October 7, 2010, is May 25, 2012.  

     On cross examination, Nurse Gregorio testified that she 

started working for at Tyson on March 7, 2011.  She verified that

she replaced Nina Francheschi.

     Specifically, she explained:

Q. When y’all see somebody that’s hurt at work, when do you
make the notes?  Like the records you were just reading quotes
off of there.

A. Yes.

Q. Like right then when you’re seeing the patient or at some
later time?

A. No.  We make it at a later time.  We make the notes at a
later time.

Q. How much later?  Is it something that’s --

A. Typically, within 24 to 48 hours.  If the -- everything
is, you know, the situation is -- if time allows.  But just as
soon as time allows, we make them.
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Q. And is there any sort of average number of workers that
y’all see a day that you could take a guess?

A. It varies.  It varies.

Q. Give me a low-end ballpark on this variation.

A. Probably 20.

Q. So probably 20 at the least?  

A. Uh-huh.

Q. And y’all are expected to remember what all’s said and
what’s going on for 24 to 48 hours before you write this stuff
down?

A. We actually have a report form that while we are -- we
are in an assessment or while we are doing treatment, we jot
down the date of the visit, the time of the visit, the reason
for the visit, and any subjective complaints, objective
findings to later put that in the computer.

Q. And these subjective complaints, or what-have-you, are
they just like check boxes you can check or do you write down
quotes?

A. No.  It’s actually where there -- there’s actually an
area where we can -- we do some notes.  It’s informal notes
just -- and before -- until we can get it into the computer
system.  

Q. I mean, like right now, everything we’re being said is
going down verbatim word-for-word.  

A. Yes.

Q. Do y’all routinely write down direct quotes from people?

A. Quotes.  Yes, yes, we do.

    The medical evidence shows that the claimant came under the

care of Dr. Dennis Berner, on April 29, 2008 due to significant

diabetes and other general health issues.

     On January 8, 2010, the claimant saw Dr. Berner because she
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was having some left inguinal pain.  Dr. Berner opined that he felt

the claimant had a hernia in that area.  As a result, Dr. Berner

referred the claimant to Dr. Mizes for corrective surgery.       

    Dr. Craig Mizes wrote the following in a clinic note dated

January 27, 2010:

Ms. Lozano is seen after left inguinal herniorrhaphy with
mesh.  Doing quite well, minimal pain, no discharge and only
slightly swelling.  She is fully active.  No nausea, vomiting
and no temperature elevation.   Bowel movements and voiding
patterns are normal in color and consistency.

PHYSICAL EXAMINATION: She is alert.  Lungs are clear.  Heart
is regular.  Abdomen is soft and nontender with active bowel
sounds.  Wound sits are clean, dry and healing well.  There is
no evidence of infection, no seroma.  Neurologically she is
intact.   Range of motion is normal.  Extremities are warm, no
edema, and positive pulses.  

IMPRESSION: Status post left inguinal hernia with patch doing
well.

RECOMMENDATIONS: Light duty for the next couple of weeks or
so.  She should be able to return to work at that time.  Okay
to shower.  Follow up p.r.n.

     X-rays of the claimant’s lumbar spine were performed on 

February 23, 2010, due to a history of low back pain, with the

following impression:

IMPRESSION: Mild scoliosis.  Minimal degenerative change.
Probable fracture anterior superior margin L4 age
indeterminate.  No compression or retropulsed fragments. 

Dr. William Blankenship examined the claimant on March 12,

2010.  At that time, the claimant had complaints of pain of the

lower back to the midline in the right hip, with radiation down to

the right knee.  According to these notes, the claimant related to
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Dr. Blankenship that she had no injury, and that this had been

going on for about a month.  The claimant also related that she had

hernia repair on January 20, 2010, and afterwards, she started

having this difficulty.  Based on the claimant symptomatology, Dr.

Blankenship recommended an MRI of the lumbar spine.  

     An MRI of the claimant’s lumbar spine was performed on March

18, 2010, with the following impression:

1. Bulge with large central to right paramedian inferior
disc extrusion at the L5-S1 level.  Extrusion is greater
than 1 cm in size.  There is severe right recess
narrowing with impingement on the right S1 nerve root.

2. Annular bulge at the L4-5 level with patent canal and
foramen.

3. Prominent fluid signal intensity within the visualized
uterus, as well as a cystic focus in the left adnexal
region incompletely assessed.  Pelvic ultrasound is
suggested to better characterize the uterus and ovaries
as above. 

     In a medical note dated March 23, 2010, Dr. Blankenship 

wrote:                                           

This lady returns to the clinic on 3-23-10 for the pain in her
back and mainly in the right lower extremity.  MRI shows a
bulge with a large central to right paramedian inferior disc
extrusion of L5-S1.  The extrusion is greater than 1 cm in
size, severely narrowing the right recess and impinging the S1
nerve root.  In addition she has an annular bulge of L4-5 with
patent canal and foramen.  However, also important is that
there is a prominent fluid signal within the visualized
uterus, as well as a cystic focus of left adnexal region.
This was explained to this lady and she was given a copy of
the MRI.

On return today she is not having any urinary incontinence, 
but does have some “slight” perineal numbness.  

EXAMINATION: 
On examination today I do not find changes in her physical or
neurologic findings from her last visit to this clinic.
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RECOMMENDATIONS: 
1. I gave this lady a copy of her MRI to take to Dr. Damon

Martin.  I advised her to see him as soon as possible for
evaluation of this gynecologic finding.

2. I am going to ask her to see Dr. Tullos [sic] for her
herniated disc problem, which I think she is probably
going to need to have some surgical procedure.

     The claimant underwent evaluation by Dr. Jason Tullis, on 

March 29, 2010 due to right buttock pain, foot numbness, and the

inability to walk-too painful.  

     On April 10, 2010, the claimant underwent lumbar surgery, in

the form of a L5-S1 right discectomy, by Dr. Tullis.   The claimant

had a pre-operative and post-operative diagnosis of “L5-S1

herniated nucleus pulposus with right S1 radiculopathy.”

     The claimant saw Dr. Tullis for a follow-up visit of her 

lumbar surgery on June 14, 2010.  At that time, the claimant

reported that her right ankle swells, with slight pain.  She also

reported that her back felt good, but sometimes back where she had

surgery there was “a hot feeling.”

     It appears that on October 7, 2010, the claimant saw Dr. 

Berner for a routine check-up of her diabetes.  Dr. Berner reported

in relevant part: “She has had back surgery. She still has some

residual pain in the right heel but she is quite functional and

moves well.  I think this is going to be a chronic residual from

her previous nerve root compression.”

     On December 10, 2010, the claimant saw Dr. Berner for a 

routine visit for her diabetes.  
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     The claimant reported to Dr. Berner, on March 18, 2011 that

she was having lots of right leg pain and that she had missed a lot

of work.  He completed the paperwork for FMLA, and took her off

work from March 21, through March 27.

     On June 21, 2011, the claimant was seen at River Valley 

Therapy Sports and Medicine for evaluation for physical therapy

treatment.  The claimant was evaluated by physical therapist,

Christina Bradford.

HISTORY:
The patient is a 50 year old female being seen for lumbar
spine and radiculpathy.  Patient reports undergoing hernia
surgery and then had c/o back pain.  She had a laminectomy
over a year ago with residual leg pain.  She reports no
specific injury to the back.  Patient reports warmth around
surgical site and has pain with any movement.  Only medication
helps to decrease pain and help her sleep.  Patient complains
of numbness in her last two toes.  She reports falling at work
5 months after surgery when her leg gave way.  She continues
to work full duty at Tyson.  Pain rating is currently at 9/10.
Please see patient intake for complete medical history. 

A Discharge Summary from River Valley Therapy authored by 

Dr. Bradford on August 20, 2011.  She wrote:  

SUBJECTIVE: The patient was last seen on 7/27/2011 where she
reported decreased pain in the back.  Patient reports feeling
better.  She currently reports a pain rating of 1/10.
Continued improvement.  Cont [sic] pain in heel after work
when standing.

OBJECTIVE: The patient received hot pack and lumbar traction
to the lumbar spine followed by ultrasound/e-stim to the
lumbar paraspinals.  The patient performed lumbar rolls,
single knee to chest, ppt, and magback.  Added HS stretch and
PPT with SLL. 

ASSESSMENT: the patient has decreased back pain over the last
4 weeks.  Would benefit from a heel cup and stretching of the
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calf.  Limited dorsiflexion noted.  Pt to go to Mexico for two
weeks, when she returns, would like to continue treatment to
the calf and heel if prescribed by physician.

PLAN: The patient was discharged following the 7/27/2011
appointment.  The patient returned to M.D. and was instructed
to continue with HEP only.

 
     An MRI of the claimant’s lumbar spine was performed on August

25, 2011, with the following impression:

IMPRESSION:
1. Several scattered Schmorl’s nodes.  Degenerative facet

findings present as well.
2. What appears to be postoperative changes at L4-5 and L5-

S1.  There is extensive signal abnormality ventral to the
thecal sac and in the right lateral recess at the L5-S1
level.  This appears to show some peripheral enhancement
and some patchy enhancement within the area of the signal
abnormality.  Scar tissue would be expected to show
diffuse enhancement and could not exclude sequestered
disc fragments.  There is nonenhancing disc material seen
extending in the inferior aspect of both neural foramina.

     The claimant underwent initial evaluation by Dr. Justin Seale

on October 17, 2011.  On physical examination, Dr. Seale reported

that the claimant’s lumbar spine area had no specific tenderness or

palpable muscle spasms.  In addition to this, Dr. Seale reported,

in relevant part:

History of Present Illness
50-year-old Hispanic female who speaks some name lynch who is
status post a right L5-S1 decompression by Dr. Tullus in April
2010.  She’s had persistent right S1 pain since that time.
That pain is severe, throbbing and keeps her up at night.  Her
symptoms are getting worse.  Her pain worsen with standing and
lifting.  She’s had multiple medications and physical therapy.
She’s not interested in injections due to her diabetes. 

   
                              * * *

X-ray Interpretation
AP and lateral x-ray of the lumbar spine ordered, obtained,
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and interpreted today reveals significant disc space narrowing
at L5-S1.

MRI lumbar spine taken at outside facility of fairly poor
quality reviewed on disc today reveals elevation of the
traversing S1 nerve root.  This appears to be elevated do to
an extruded disc fragment.  There is significant degenerative
changes at that level.

Assessment
1. Recurrent disc herniation, right L5-S1.
2. Postlaminectomy syndrome, right L5-S1 status post

decompression in April 2010 by Dr. Tullus.
3. Severe degenerative disc disease, L5-S1.

Plan
I discussed injections with her but she declined this due to
her diabetes.  Given the severe degenerative changes and
recurrent disc [sic] lation [sic] my recommendation is for a
[sic] interbody fusion.  I spent at least 20 minutes with her
son who is a translator discussing the specific details and
risk of the surgery.  I reviewed a bone models with her.  I
well described the risks of the surgery, being heart attack,
stroke, blood clots in the legs that can go to the lungs,
pneumonia, death, malpositioning or failure of implants with
need for further surgery, pseudoarthrosis with need for
further surgery, continued chronic leg or back pain, nerve
root injury with postoperative weakness and numbness, dural
tear with need for repair and prolonged hospitalization,
infection or wound-healing complications with need for further
surgery (especially if the patient continues to smoke), vessel
injury with need for repair, as well as blood loss with need
for blood transfusion.

I also discussed the possibility of adjacent segment disease
with need for further surgery that level. 

    On December 6, 2011, the claimant underwent surgery by Dr. 

Seale, per an Operative Procedures Report:
  

PREOPERATIVE DIAGNOSIS:
1. Recurrent disk herniation, right L5-S1.
2. Post laminectomy syndrome, L5-S1, status post right

microdiskectomy.
3. Severe degenerative disk disease and disk space collapse,

L5-S1.
4. Right S-1 radiculopathy and severe pain.
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POSTOPERATIVE PROCEDURE:
1. Recurrent disk herniation, right L5-S1.
2. Post laminectomy syndrome, L5-S1, status post right

microdiskectomy.
3. Severe degenerative disk disease and disk space collapse,

L5-S1.
4. Right S1 radiculopathy and severe pain. 

   
PROCEDURE
1. Revision decompression, right L5-S1.
2. Arthrodesis, posterior, L5-S1.
3. Transforaminal lumbar interbody fusion, right L5-S1.
4. Instrumentation, posterior, L5-S1.
5. Insertion of machined PEEK interbody spacer, right L5-S1.
6. Aspiration of bone marrow, iliac wing (bone marrow

aspirate was obtained and used to soak allograft bone, to
increase its osteoinductive and osteogenic qualities).

7. Placement of morcellized autograft.
8. Placement of morellized allograft.

The claimant saw Dr. Seale for a post-op visit on January, 

2012.  He reported the following:

History of Present Illness
50-year-old Hispanic female status post L5-S1 fusion on
12/6/11.  Her leg pain has resolved.   She has some residual
numbness.  She never got her pain pills filled so she’s never
been taking pain medicine.

Physical Examination
Incision has some areas which haven’t completely healed.
She’s been washing these areas religiously site looks like she
needs left these areas dry up and scabbed over.  Grossly
neurologically intact except for some subjective numbness in
the S1 aspect of the right foot.

X-ray Interpretation
AP and lateral x-ray of the lumbar spine ordered, obtained,
and interpreted today reveals no change in the positioning of
the implants.  Alignment is maintained.  X-rays look good.

Assessment
Status post L5 right revision decompression with TLIF and
PSIF, on 12/6/11.
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Plan
I’m having her apply Iodine or Betadine to the incision twice
a day for weeks to allow to dry up.  I instructed him [sic]
specifically on this today.

I told them if there’s any opening drainage or worsening
redness to contact us.

I’m leaving her off work to see her back.  I’ll see her back
in 8 weeks with reducing and lateral view the lumbar spine.

I did give her 84 hydrocodone.

     On March 5, 2012, Dr. Seale reported that the claimant had

done exceptionally well, and was ready to go back to work.  

     The claimant returned to Dr. Seale on June 11, 2012, for an

office visit.  She reported that she was having severe low back

pain, and neck pain into the shoulder blades and right knee.

Therefore, the claimant requested that she be considered for

disability.     

                 ADJUDICATION

   "Compensable injury" means an accidental injury causing

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i). 

A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that he

or she sustained a compensable injury.  Ark. Code Ann. §

11-9-102(4)(E)(i).  Preponderance of the evidence means the
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evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947).

     The claimant contends that she sustained a compensable injury

to her back during a fall at work on October 7, 2010.

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has failed to establish by a preponderance of the

credible evidence that she sustained a compensable injury to her

back arising out of, and in the course of her employment with the

respondent-employer on October 7, 2010.  In other words, there are

just simply too many discrepancies in the record to support a

finding of compensability.

   Here, the evidence demonstrates that the claimant had

significant prior problems with her back, which required surgical

intervention, on April 6, 2010 (just 6 months before her October 7,

2010 fall).  At that time, the claimant underwent a L5-S1, right

discectomy, which was performed by Dr. Tullis.  The claimant had a

per-operative and post-operative diagnosis of “L5-S1 herniated

nucleus pulposus with right S1 radiculopathy.  The claimant

returned to work about a month and half after this surgery.

    The claimant testified that she fell at work on October 7,

2010, as she returned to the assembly line to resume her job duties

after taking a bathroom break.  This testimony is corroborated by

the nurse’s medical notes.  I therefore, find that the claimant was
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involved in a workplace fall, on October 7, 2010.  Only in this

regard do I find the claimant’s testimony to be accurate.

Specifically, the claimant has given two very recognizably

different reasons for her fall.  During the hearing, the claimant

testified that she slipped and fell because the floor was wet.

When the claimant underwent evaluation for physical therapy on June

21, 2011, she reported to Ms. Bradford a history of a fall at work

about five months after surgery because her “leg gave way.”

Considering that the claimant has given two clearly distinct

reasons for her fall, I do not find that the claimant was a

credible witness due to these conflicting accounts of her fall, and

the following reasons discussed herein.  Moreover, a review of the

transcript and the documentary evidence confirm my impression

formed at hearing.  The record in this case is replete with

inconsistencies and contradictions. In fact, the claimant’s

testimony is vague, evasive, inconsistent, and not entirely

supported by the documentary evidence.  At one point during the

hearing, the claimant had to be admonished for attempting to

interrupt Nurse Gregorio’s testimony. 

     Nonetheless, on direct examination, the claimant testified 

that after her initial visit to the nurse’s station on October 7,

2010, she reported to the nurse’s station for the next 10 days, and

the nurse placed cold patches on her back and gave her pain

medication.  This testimony is not supported by the documentary
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evidence and the testimony of Nurse Gregorio.  The credible

evidence shows that the claimant last reported to the nurse’s

station concerning her October 7, 2010 fall, the next day, which

was October 8, 2010.

     The claimant’s testimony demonstrates that following this

fall, she felt flashing in her back, and that it was hot.  These

symptoms are identical to the symptoms that the claimant complained

of prior to her fall.  On June 14, 2010, the claimant reported to

Dr. Tullis that sometimes her back “where she had surgery felt

hot.”  The claimant testimony on direct examination was that she

did not have any kind of pain prior to her fall.  However, she

later admitted on cross-examination that she always had problems

from the nerve getting pinched from the first surgery. This

admission is actually corroborated by the medical evidence wherein

the claimant reported to her physical therapist,  Ms. Bradford on

June 21, 2011, that she had problems with her back since the April

2010 surgery. 

     Further review of the documentary evidence shows that the

claimant went to the nurse’s station on October 25, 2010, due to

yet another fall at work wherein she fell and scraped her knee.

The claimant had a follow-up visit at the nurse’s station relating

to her fall of October 26, 2010.  During both of these visits, the

claimant specifically denied any problems with her back at that

time.      



37

      Although the claimant testified that when she saw Dr. Berner

for a previously scheduled routine visit on the very same day of

her fall, she reported her fall to him, Dr. Berner had no

documentation showing that the claimant was alleging a work-related

fall, until July 3, 2012.              

    There is no documented report of an alleged injury to the

claimant’s back as a result of the October 7, 2010 fall, until May

25, 2012.  At that point, the claimant reported to Nurse Megan that

she injured her back during the October 7, 2010 fall.  Prior to

this time, the claimant had been seen multiple times at the company

nurse’s station, and by various doctors and other medical

personnel, with absolutely no report of any alleged injury on

October 7, 2010.  In fact, when the claimant came under the care of

Dr. Seale on October 17, 2011(one year and 10 days after her fall),

for a recurrent disk herniation right L5-S1, she did not report an

injury to her back as a result of the October 7, 2010, fall.  What

I find most notable is even when Dr. Seale performed the claimant’s

second back surgery, on December 6, 2011, the claimant had not

alleged an injury to her back as a result of the fall at that

point.

     To summarize, the claimant did not make a documented report 

of an alleged back injury until 19 months after her work-incident,

despite having seen various medical personnel, including the plant

nurses.  It appears that it was not until the point that the
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claimant was told she was out of FML and vacation leave that she

alleged an injury to her back as a result of the fall of October 7,

2010. Moreover, considering all of the inconsistencies and

contradictions as set out above, I think it would require

conjecture and speculation to conclude that the claimant sustained

a back injury while working for the respondent-employer on October

7, 2010.  Simply put, there is insufficient evidence to support a

causal relationship between the fall of October 7, 2010, and the

claimant’s subsequent back abnormalities, particularly those for

which she underwent surgery by Dr. Seale in December of 2011.   

     Therefore, on the basis of the record as a whole, I further

find that the claimant failed to prove by a preponderance of the

credible evidence that her need for treatment and disability for

her back problems arose out of and during the course of her

employment, and that her back condition was the result of the

October 7, 2010 fall.

    As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.

     While I realize that in workers’ compensation law, the 

employer takes the employee as they find them, and that an

aggravation of a  pre-existing condition is compensable, I do not
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find that to be the case in the present matter.

                                         FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  I hereby accept the aforementioned stipulations as 
         fact.

3.  The claimant has failed to prove by a preponderance of the
    credible evidence that she sustained a compensable      
    back injury, arising out of and in the course of her    
    employment with the respondent-employer on October 7, 

         2010.    

                             ORDER 

     For the reasons discussed herein this Opinion, this claim for

a back injury must be, and hereby is, respectfully denied.

     IT IS SO ORDERED.
                              

                              _________________________
          CHANDRA L. BLACK

         Administrative Law Judge
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