
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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WAYNE LINDSTROM, EMPLOYEE CLAIMANT

BILL DAVIS TRUCKING, INC.,
SELF-INSURED EMPLOYER RESPONDENT

YORK RISK SERVICES GROUP, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED FEBRUARY 10, 2014

Hearing before Administrative Law Judge O. Milton Fine II on November 14, 2013, in
Batesville, Independence County, Arkansas.

Claimant represented by Mr. Jim R. Burton, Attorney at Law, Jonesboro, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 14, 2013, the above-captioned claim was heard in Batesville,

Arkansas.  A prehearing conference took place on September 30, 2013.  A prehearing

order entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the second stipulation at the hearing, they are the following,

which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed on or about

February 19, 2013, when Claimant sustained compensable injuries to his

thoracic spine, right ankle and knee, and bilateral wrists.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional medical treatment..

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he sustained a compensable injury to his right ankle,

right knee, both wrists and upper back during the course and scope of his

employment with Respondents and is entitled to additional medical treatment

as a result of his injuries.

Respondents:

1. Respondents contend that the claim was accepted as compensable with

both indemnity and medical benefits paid.  The claimant was treated and

released by Dr. Roach and was released to return to work.

2. The claimant exercised his one-time change of physician to Dr. Jeremy

Swymn.  This initial evaluation was paid.
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3. The claimant is not entitled to additional medical or indemnity benefits in

relation to this work injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his right knee.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his right ankle, to include an MRI, follow-up with Dr.

Jeremy Swymn concerning this, and treatment recommended by him in

conformity therewith–including but not limited to additional physical therapy.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his bilateral wrists, to include x-rays thereof, follow-

up with Dr. Jeremy Swymn concerning this, and treatment recommended by

him in conformity therewith.
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1Unfortunately, the index of this exhibit is virtually useless.  It and the exhibit
proper were numbered sequentially, so the first page of medical records is
denominated as Page “000014" (apparently, a Bates stamp was employed) instead of
Page “000001.”  Moreover, the page numbers in the index do not correspond to the
pages in the exhibit proper.  Finally, I note that the exhibit is not in chronological order. 
Claimant’s counsel is cautioned in the future to submit an exhibit in conformity with the
prehearing order.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1,1 a compilation of his medical records,

consisting of 13 abstract/index pages and 75 numbered pages thereafter; Claimant’s

Exhibit 2, a note from Dr. Swymn dated June 26, 2013, consisting of one page;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

four pages.

Adjudication

Standards.  Claimant argues that he is entitled, at Respondents’ expense, to

additional treatment of his compensable injuries.  Arkansas Code Annotated Section 11-9-

508(a) (Repl. 2012) states that an employer shall provide for an injured employee such

medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for the

treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d

857 (1987).  The claimant must prove by a preponderance of the evidence that medical
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treatment is reasonable and necessary for the treatment of a compensable injury.  Brown,

supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The

standard “preponderance of the evidence” means the evidence having greater weight or

convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). What constitutes reasonable

and necessary medical treatment is a question of fact for the Commission.  White

Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant testified that he completed the twelfth grade and graduated

high school; but due to a dispute over a missing credit, he did not receive his diploma.  For

nearly six years, he has worked for Respondent Bill Davis Trucking (“Davis”) as an over-

the-road truck driver.  On February 19, 2013, he had left Houston, Texas and was en route

to Baytown, Texas to pick up a load of freight when he struck a compact car that had

pulled in front of him as he approached an intersection.  As a result, he was cited for failure



Lindstrom - Claim No. G301678 6

to stop at a stop sign.  At the time of the collision, his hands were in the 10:00 and 2:00

positions on the steering wheel.  He refused treatment at the scene of the accident, but

reported it to his employer.   The safety director, “Angela,” instructed him to undergo an

drug urine screen at a facility in the area.  Thereafter, Claimant’s uncle drove him home

to Arkansas.

Claimant related:  “The following day, that morning, I got up and I was unable to

move, swollen, ankles swollen, knees swollen, wrists were sore, had trouble sleeping that

following–that previous night, and I went to my local physician, Dr. Bradley Bibb.”  Because

Bibb was unavailable, Claimant saw another doctor in the office.  Angela instructed

Claimant to see the company doctor, Dr. Verona Brown, and he did so that same day.  He

underwent x-rays of his chest, upper and lower spine and his right knee and ankle.

Claimant complained of wrist pain, but they were not x-rayed.  The x-rays did not show any

fractures.  Dr. Brown gave him pain and anti-inflammatory medications and prescribed an

ankle brace.  She found that he had an ankle sprain, but noted no swelling in the wrists.

Two weeks thereafter, the doctor recommended three to four weeks of physical therapy.

Claimant stated that he mentioned his wrists on this visit as well, but Brown did not do

anything about them.  He underwent the therapy, which increased the mobility in his right

ankle and knee and gave him relief in the upper spine.  The doctor ordered MRIs of the

right knee and ankle; but only the knee MRI took place.  Dr. Jeffery Angel, the orthopaedic

surgeon, reviewed the MRI and found no swelling or abnormalities.  He examined his

wrists.  Angel found nothing wrong, and released Claimant to return to work at regular duty.

Claimant returned to Brown, who had him continue therapy.  He admitted that in his

appointments with Brown and Angel, he described all of the problems he had been having.
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Dr. Brown released Claimant to light duty work in early April 2013 for a two-week

period.  This work included moving semi tires and cleaning, sweeping and trimming hedges

from a ladder.  Thereafter, on April 12, 2013, Brown examined him and had him take off

the ankle brace.  She found nothing wrong with his wrists, ankle or knee and released him

to regular duty as of April 15, 2013.

But on his first road trip thereafter, he experienced problems:

[S]tabbing pains and locking in both wrists, constant pain in my right knee
and locking between my ankle and as far as like city driving to the point
where my ankle would get stuck . . . something stuck in there where I
couldn’t . . . unable to move it to operate the vehicle.

Claimant obtained a change-of-physician to Dr. Jeremy Swymn, and went to see

him on June 26, 2013.  He brought his MRI and medical records to the appointment.

Swymn could find no problems with his knee reflected in the MRI, but he planned to x-ray

Claimant’s wrists and have him undergo an MRI of his right ankle.  However,

Respondents–who have paid for all of the treatment (save the brace) that he has

undergone–refused the MRI and the return appointment with Dr. Swymn.  Since that time,

he has not treated for these problems.  During their first visit, Dr. Swymn administered a

cortisone injection in his knee.  However, its effects eventually wore off, and Claimant feels

“a continuing pain and grinding” in his knee.

He is having ongoing problems with his right ankle as well; and this is the one that

is most problematic because it limits his mobility.  His wrists still bother him:  “I have

difficulty pouring a pot of coffee, trying to twist a jar lid off a jelly jar.  Sometimes trying to

even simply sign my name to pay bills.”  At times, his wrists lock.  Claimant cannot explain
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how the February 19, 2013 accident has caused any of his symptoms.  But he maintained

that these problems have been present since the accident and continue to the present.

Asked about references in his physical therapy records to his cleaning gutters,

climbing a ladder, cleaning out his garage and painting, Claimant admitted that he engaged

in those activities while he was undergoing therapy.  He also admitted that he completed

treatment with Drs. Brown and Angel and the physical therapist, and that they released him

to go back to work with no restrictions.  Only Dr. Swymn has kept him off work–pending the

results of the x-rays and MRI he ordered–but he cannot explain the nature or cause of any

of Claimant’s pain or complaints.  But he insisted that his records show that he has clicking

or popping in his wrists.

Medical Records.  The records in evidence reflect that Claimant presented on

February 20, 2013 with sharp, stabbing pain between his shoulder blades, “soreness” in

his right ankle and knee, and “popping and grinding” in his bilateral wrists.  He related that

he was involved in a motor vehicle collision the previous evening.  X-rays of the right ankle

showed no acute bony injury; it reflected only “[p]robable old ligamentous injury changes.”

The thoracic spine, chest and right knee x-rays were negative as well.  Slight crepitus was

noted in the right knee and minimal swelling was found in the right ankle; but the wrists

showed no erythema or swelling.  Dr. Verona Brown wrote the ankle swelling “could

represent a sprain.”  He was prescribed a splint for his ankle.  On March 1, 2013, Claimant

told Brown that he was having worsening pain in his right ankle and knee.  No knee

swelling or crepitus was found.  He was continued on Flexeril, Hydrocodone and Ibuprofen.
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On March 4, 2013, Claimant told his physical therapist that he had been having

popping in his left wrist the last several days.  He reported popping in his ankle as well and

that he lacked the strength to climb a ladder the day before.

Claimant on March 14, 2013 told Dr. Brown that he was continuing to have pain and

crepitus in his right knee, and pain in his right ankle and thoracic area.  He stated that the

physical therapy had been somewhat helpful, and that “he has improved from a 0 to a 3

or 4 if 10 is normal.”  Brown wrote:  “I did speak with the therapist and they felt like most

of his complaints were subjective other than the crepitus in his right knee.”  A right knee

MRI was ordered.  The MRI, conducted on March 14, 2013, showed only a mild myxoid

degeneration within the posterior horns of the menisci, without a meniscal tear.  The next

day, during his therapy session, Claimant reported having left wrist pain.

Claimant on March 18, 2013 told his physical therapist that he was still having knee,

ankle and bilateral wrist pain.  He stated that his right knee “pops and grinds.”

On March 25, 2013, Claimant saw Dr. Angel.  He presented with a one-month

history of right knee pain.  Dr. Angel read the MRI as normal and assessed Claimant as

having

Right Knee Pain–normal MRI
Resolved Bilateral Ankle Sprain/Strain
Mild Resolved Bilateral Sprains/Strains Radiocarpal

The doctor recommended steroids, Tylenol, icing and heal, and opined that Claimant could

return to full duty.

Claimant went back to Dr. Brown on March 27, 2013, still complaining of right knee

pain and crepitance, and pain in the right ankle and thoracic area.  He was still undergoing

physical therapy.  Brown continued him on Mobic and Hydrocodone, and released him to
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light duty on April 1, 2013.  On April 8, 2013, Claimant stated that he was still having pain

and crepitance in his right knee, and pain in his right ankle and bilateral wrists.  His wrist

examination was unremarkable, with Tinel’s and Phalen’s found to be negative.  No

swelling was found in his ankle or knee, nor was crepitance found in the knee.  Dr. Brown

stated that “at this point his complaints are subjective and even with definitive injuries from

a MVA should [have] been able to return to work by this point.”

Claimant was discharged from physical therapy on April 11, 2013.  At that time, he

reported right knee pain of 4/10 and right ankle pain of 5/10.  He had improved range of

motion.  On April 12, 2013, Dr. Brown wrote:

He has continued to complain of right knee, pain, right ankle pain, and
bilateral wrist pain although no fractures or defin[i]te objective findings have
been seen by me or the orthopedist . . . I did speak with the physical
therapist who also did not think at this point that he had any significant
objective physical findings.

The examinations of his knee, ankle and bilateral wrists were normal.  The record reflects

that Claimant was having occasional popping of the knee.  Dr. Brown stated:

At this time, I think that there has been more than enough time for him to get
back to his usual state of health from this accident which did not even require
him to go to the hospital and reve[a]led no [d]efinite objective findings.  He
is released at this time to return to regular work duty . . . .”

Following his last visit with Brown, which took place on April 26, 2013, the doctor

wrote:

Follow up of MVA 2 months ago, has been doing full duty work activity, but
has only been out twice for long distances, he complains that after 3-4 hours
of work driving that he had discomfort in his right knee, ankle, and after
another hour or two in wrists, and had to rest, and it took him longer to
complete his route.  He has continued to complain of right knee pain, right
ankle pain, and bilateral wrist pain although no fractures or [d]efin[i]te
objective findings have been seen by me or the orthopedist.
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As before, Claimant showed no swelling of the lower extremities, which appeared

“completely normal on exam.”  Similarly, his knee was “unremarkable, no swelling but has

occasional popping of his knee, no crepitus, good ROM, loch man [sic] and drawer sign are

negative, strength 5/5.”  As for his wrists, the evaluation was “unremarkable, [T]inel[‘]s and

[P]halen were negative.”  Brown concluded:

[Claimant] requests a second opinion and he has actually already one
second opinion in that he had a referral to Dr. Jeff Angel orthopedist who
evaluated him on 03/25/2013, with xrays and MRIs and released him for
regular work duty after evaluation . . . It is my opinion that he should be able
to do regular duty activity at this point and [I] will defer further evaluation to
the workman’s [sic] comp/attorney recommendation and decisions.

Claimant went to Dr. Swymn on June 26, 2013.  He complained of pain in the medial

and lateral aspects of his right knee, pain and locking in his right ankle, and bilateral wrist

pain.  The physical examination was normal, as was Swymn’s reading of the knee MRI.

The doctor wrote:

I am not sure of the etiology of his pain, his MRI looks good and his x-rays
look good.  I am going to try an intra-articular injection and see if this makes
him better.  As far as his ankle goes, I am going to get an MRI of his ankle
to make sure he does not have any chondral damage.  If he does not, then
treatment will be for physical therapy of the ankle.  He states his wrists have
caused him significant pain since the wreck as well.  I have told him I can
address these when I see him back after his MRI.  We will x-ray his bilateral
wrists whenever I see him back after his MRI.

Swymn administered a steroid injection into Claimant’s right knee.

Discussion.  The parties have stipulated–and I have accepted–that as a result of the

motor vehicle accident on February 19, 2013, Claimant sustained compensable injuries to

his bilateral wrists and right knee and ankle.  He is seeking additional treatment of all of

these injuries.  As the Arkansas Court of Appeals has held, a claimant may be entitled to

additional treatment even after the healing period has ended, if said treatment is geared
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toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  Respondents have pointed

out that the most recent treatment records do not reflect objective findings of such injuries.

But a claimant is not required to furnish objective medical evidence of his continued need

for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211

(2000).

With respect to Claimant’s right knee, he has testified that the injection that Dr.

Swymn administered on June 26, 2013 provided relief for a time, but that it wore off.  I

credit this.  But I also note that Dr. Swymn was “not sure of the etiology of” Claimant’s knee

pain.  He found that Claimant’s knee x-rays and MRI were “good.”  I credit this, along with

the similar findings made by Drs. Brown and Angel.  The Commission is authorized to

accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002).  No provider has recommended any additional treatment of the knee.  Under these

circumstances, I cannot find that Claimant has established entitlement to additional

treatment of his right knee.
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With respect to his right ankle, I realize that neither Brown nor Angel have

recommended any additional treatment.  But they only had benefit of x-rays–which,

granted, showed only an “old ligamentous injury.”  Again, Respondents have agreed that

Claimant suffered a compensable right ankle injury.  Dr. Swymn opined that he needs an

MRI “to make sure he does not have any chondral damage.”  In the absence of such

damage, according to Swymn, Claimant needs additional physical therapy in this area.  I

credit this.  He has proven entitlement to additional treatment that includes an MRI of his

right ankle, follow-up with Dr. Swymn on this, and additional reasonable and necessary

medical treatment–including physical therapy–if ordered.  In making this finding, I credit

Claimant’s testimony that he is still having right ankle problems–problems he did not have

prior to the work-related motor vehicle accident at issue.

As for his bilateral wrists, Claimant has continued to present with problems with

them since the accident.  I credit his testimony on this, which is corroborated by his medical

records.  While neither Brown nor Angel (who was clearly focused on the knee)

recommended any treatment, neither had benefit of any radiological findings.  Dr. Swymn

has recommended that Claimant undergo x-rays of his wrists.  I credit this.  Again, per

Jordan, supra, additional reasonable and necessary treatment can include treatment for

the purpose of diagnosing the nature and extent of the injury.  Claimant has proven his

entitlement to this testing, along with any follow-up with Swymn concerning this and

reasonable and necessary treatment recommended therefor.

CONCLUSION AND AWARD

Respondents are directed to furnish/pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum
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without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


