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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On September 12, 2013, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of September 13, 2013, was filed. 

The Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed

during the course of the hearing, the contentions of the parties relative to the afore.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.  

In accordance with the September 13, 2013, Pre-hearing Order, and by agreement of the

parties, Arkansas Workers’ Compensation Commission Claim Number F605330, with a date of
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injury reflected as April 6, 2006, is not compensable and is herein dismissed.  The parties agreed

that issue #6 in the Pre-hearing Order would be reserved, and not addressed in the present ruling. 

The testimony of Dyeann Berry, alone with medical reports and other documentary

evidence comprised the record in this claim. 

DISCUSSION

The claimant, Dyeann D.  Berry, formerly Dyeann Larry, with a date of birth of July 25,

1962, is a high school graduate.  The claimant obtained a certificate in child care after having

gone through training as a child care teacher at Texarkana College.  The claimant is not currently

employed, and has not worked in any capacity since her compensable injury of April 9, 2006,

while in the employment of respondent #1.

On April 9, 2006, while employed by respondent #1, a temporary employment agency, the

claimant was assigned to perform job duties at Coleman Cable as a machine operator, earning

$7.73 per hour.  In describing the mechanics of her job duties, the testimony of the claimant

reflects:

     It calls for consistent lifting all hours of the night.  I had a
machine that – I was a lifter, that you would lift heavy rolls of cable
wire and place them in a machine, and I had to do some lifting,
where I would place them on pallets, and I did that constantly all
night long. 

     Spools of wire, yes. 

*           *          *

     Yes, sir.  I would load them on the lifter to place them inside the
machine and I have to use my body as well to position them in the
machine, where they needed to go. (T. 19-20).

The claimant offered that she worked about three (3) weeks before the April 9, 2006, compensable
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accident.   

Prior to her assignment at Coleman Cable by respondent #1, the claimant testified that she

was assigned at Lowe’s for about a month and a half basically cleaning up at night.  Prior to the

afore, the testimony of the claimant reflects, regarding her work history:

     Okay.  Texarkana Headstart.  Prior to that, let me see, St.
Michael’s.  I did St. Michael Hospital.  I did housekeeping where I
would clean room, pull trash, that’s about it, just basic
housekeeping. 
(T. 21).

The claimant testified that she worked through the Headstart program for nine (9) to ten (10)

years.  Claimant was a pre-K, kindergarten teacher.  The claimant explained the reasoning for

changing jobs after several years at Headstart:

     I changed jobs due to some complications that I had in my life,
so I switched from Texarkana Headstart to Long Star, plus I was
making more money out there, too, as well. (T. 22-23).

Long Star is an ammunition plant outside of Texarkana, where the claimant was employed

for three (3) to four (4) years.  The claimant worked as a machine operator and as a production

worker at Long Star earning in excess of $12.00, per hour.  Elaborating on the afore job duties, the

claimant’s testimony reflects:

     Yes, sir.  It depended on where they wanted you to go.  You
don’t really just have a schedule of where you go out there, it’s
wherever they need you, they send you there.  You know?  So when
you come through the gates and clock in, if they want you to go to
another line, you have to go to another line because the areas where
you work out there are - like it’s out there in the woods because you
are dealing with bombs and they are in different areas and like A
line, B line, C line, so wherever they need you, they send you there.
(T. 23).    

The claimant was laid-off at the job at Long Star.  The claimant also performed some in-home
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assistant for a period, explaining:

     Provider, it’s called a provider.  It’s where you would come in
and clean their homes and wash their clothes and prepare their
meals and run errands for them and help pay their bills, take them to
pay their bills. 
(T. 25).

The testimony of the claimant reflects that the afore job did not require a specific license and that

she performed it for about a year and a half.  The claimant offered that at one point she had a CNA

certificate and performed CNA work.  The claimant does not have an active CNA license.  

The claimant denies having any back problems or leg problems prior to her employment

by respondent #1.  Additionally, claimant denied receiving treatment for back pain prior to her

employment by respondent #1.  In describing the state of her health prior to her April 9, 2006,

compensable injury, the claimant testified:

     Well, I was very active, you know, I was - I worked all the time
and participated in activities in my church.  My pastor, he would
have us doing, you know, things out in the community, serving the
community.  We had a basketball team.  I worked with the
children’s choir, the adult’s choir, you know, I was just very active. 
I liked to run and I jogged all the time.  I was pretty much in shape
because I liked to exercise and work out all the time. (T. 26-27).

The claimant provided a description of the mechanics of the April 9, 2006, injury in the

employment of respondent #1:

     Well, I was attempting to take the lift and lift the spool of wire
and place in inside the machine and lock it in, because it goes on
some locks, so I was attempting to do that.  And as I was doing it, I
was tilting to the front, trying to push it in there, and I bended my
back and it popped because I was trying to move it with my right,
my whole right body, and my arm, and I was trying to move it and
lift it at the same time, and when I did that, I applied the pressure
and it just made my back pop. 
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     I had a lot of pain in my back and in my leg, you know,
constantly all that night.  And after I had did that -  - - - 

      My right leg.  I had pain down my right leg and pain in my
lower back.  So I continued working, but I had told the supervisor
that I had hurt myself so he just kind of blew it off and said some
nasty stuff to me, you know.  But anyway, I had took a Tylenol what
they had - this lady had there, and I went back to work and I started
doing the other part of the job, which is after they finish threading
together on the machine, I would take them off of there and roll
them over to the pallet and lift them up again and place them on the
pallet.  And when I did that lifting part on the pallet, my back
popped again.  I had another - - - - 

     Yes.  And that made it real sore, so all through the night I had to
- I was just dragging, working slow, trying to get the job done and
stuff, you know. (T. 27-28).  

A hearing was conducted on the compensability of the claimant’s April 9, 2006, claim, and the

same was found compensable in a January 18, 2008, opinion of the Administrative Law Judge,

which was affirmed in a July 30, 2008, by the Full Commission.  The ruling of the Full

Commission was affirmed by the Arkansas Court of Appeals in a Mandate delivered May 12,

2009.

The claimant testified regarding her efforts to obtain medical treatment during the

pendency of the above hearing and appeal process:

     Well, I had to turn to my family members and I had to turn to my
church, my pastor, to help me out, to get money to where I can go to
the doctor and money to where I can go and get pain management,
so I could see what’s going on.  I also had went to Wadley. (T. 28).

The claimant acknowledged going to the emergency room of Wadley Hospital a few times for

treatment in connection with her back injury.  Additionally, the claimant was seen by a

chiropractor, Dr. Hagebusch.  The claimant was also seen by Dr. Fred Contreras, a Texarkana
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neurosurgeon.

The claimant confirmed that at the time of the October 2007, compensability hearing

before the Commission, medical records were indicated that Dr. Contreras wanted to have a

myelogram performed.  The claimant’s testimony reflects that she was not able to continue

treating with Dr. Contreras following the hearing:

     No, sir, because I didn’t have the money at the time.  I ended up
having to apply for disability.  I had to get me a lawyer, which was
you, to apply for disability to where I can be able to get something
done, because I was anxious of trying to get something done for my
situation because I was in such severe pain all the time.  I’m
constantly in pain so I needed to try to get some help so, like I say, I
went through some family members and I ended up getting some
money from them and ended up having to see Dr. Contreras. (T. 29-
30).

The evidence reflects that the claimant’s Social Security application was ultimately

approved in March 2009.  The claimant receives $825.00, per month in Social Security Disability

benefits.  During the year and a half period while waiting for a ruling on the compensability and

fighting to get on Social Security the testimony of the claimant reflects that she was going to

doctors and getting prescription medication:

     Yes, sir.  I was going to the AHEC Clinic.  I was seen over there
by Dr. Patel and he prescribed some pain medicine for me.  I had
told him what was going on, and so he prescribed, you know, pain
medicine for me and Lyrica for me because I was having nerve pain
in my legs, and I was taking that.  And then the event of me taking
that, I ended up having to go and see another doctor for my
stomach, which was Dr. Paolucci, so he put me on some Protonix
because taking all that medicine was messing up with my stomach
and so I had to take that as well.  And I seen Dr. Syed for pain
management a little after while, in between there or along the way
somewhere. (T. 31).

The claimant testified that she only saw Dr. Syed a couple of times for pain management. 
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The claimant received a Medicare card once she qualified for Social Security Disability

benefits.  Likewise the claimant was able to return to the care of Dr. Contreras once she received

her Medicare card.  The claimant asserts that when she returned to the care of  Dr. Contreras he

still wanted to get a myelogram:

     Yes, sir, he did, but at that time he had ordered some tests for me
and then found out that I had, what is it - osteoporosis, and he
ordered some blood work and I had - my blood work was abnormal
at that time and so he was trying to discuss on when to have the
surgery and stuff, but that got put on hold due to that there, you
know. (T. 32).

The claimant maintains that Dr Contreras addressed her work status when she returned to his care

and treatment:

     Yes, he gave me - he wrote an excuse for me stating that I wasn’t
able to work, no lifting, standing, or any of that - - - - due to a
herniated disk. (T. 32-33). 

The record reflects the presence of a March 4, 2008, Disability Certificate authored by Dr.

Contreras regarding the claimant, which reflects that from June 26, 2007 to an indeterminate

period that claimant was under his care and that she is unable to seek gainful employment. (CX#1,

p. 22). 

The claimant testified that while obtaining treatment for her back injury while her

workers’ compensation claim was in litigation, she received medication from the physicians at

AHEC Clinic, to include Lyrica for her nerve pain, Lortab for the back pain, and  Narco or

Hydrocodone.  The claimant further testified, regarding the afore:

     Yes, sir.  I was fixing to say Flexeril, but I don’t know the name
of it.  I’ve had so many of them.  And I had something else that I
was taking for osteoporosis - uh, Alendronate is what they had
prescribed. (T. 34).
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The claimant testified regarding the duration of time that she took the Nydrocodone or Narco type

medication, dating back to 2006, following her April 9, 2006 injury:

     Yes, sir, because of the severity of the pain that I was in and I
was having so much problems of trying to get up and move around. 
I wasn’t able to do a lot due to the pain that I was having in my
body, so I ended up having to take that and to take the Lyrica pain,
too, which kind of distracted me from my lifestyle and work.  When
I got hurt, I wasn’t able to do a lot of things that I would usually do
which was cooking, standing, cleaning, not able to drive so much. 
You know, I was limited to everything. (T. 34-35). 

The claimant’s testimony reflects that she experienced side-effects or complication from the

medications, which included dizziness and stomach problems.  The claimant saw Dr. Paolucci,

who prescribed Protonix, to address the stomach problems.  In describing the specifics of her

stomach complaints, the testimony of the claimant reflects:

     My - uh, a stomach ulcer.  I have - they called it a hiatal hernia
problem, and just discomfort in my stomach to where, you know,
when you have so much medication, it gets you a stomach ulcer or it
just have to - eats the lining of the stomach is what I’m trying to
say. (T. 35-36).

The claimant attributed her stomach symptoms to the side-effects of long-term use of

Hydrocodone. 

The testimony of the claimant reflects that she returned to Dr. Contreras in August 2009,

for treatment of her back injury, during which time the recommendations were made for a new

MRI, a new myelogram and referral to Dr. Morgan in Dallas.  The claimant did not see Dr.

Morgan or any physician in Dallas for treatment, explaining:

     No, sir, that’s when we had some things to come up.  Like I was
saying a while ago, when - uh, I can’t think of it - - –

     Yeah, blood work, abnormal blood work; osteoporosis. (T. 36). 
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The claimant testified that she went and got the abnormal blood work checked out and that the

same took some time to address.  The claimant also obtained treatment for the diagnosed

osteoporois, adding:

     Yes, sir, the Alendronate, because they weren’t for sure that my
bones was strong enough to handle the surgery at that time. (T. 37).

The claimant testified that during the period that Dr. Contreras indicated that he wanted

her to be seen by Dr. Morgan in Dallas, Texas she got married to Mr. Berry.  After the marriage

the claimant’s husband was diagnosed with cancer.  The testimony of the claimant reflects that her

husband was diagnosed in 2009, and in May 2010 died from the cancer.  The claimant offered

regarding the afore:

     Uh, he was diagnosed in 2009 for the cancer, you know.  I went
through a lot with that, we had to go through a lot. 

     He had a job.  He would work and come - he ended up moving in
with me, paying my bills, because I wasn’t able to work anymore. 
After I got hurt I was just basically confined to the house because I
really wasn’t able to get up and move around to wash dishes, wash
clothes, cook for myself, or anything like that because I was already
- always in pain.  And then the medication that I was taking, from
the side-effect of that and just being dizzy and out of it all the time -
sometime I didn’t know if I was coming or going, you know. 

     No, sir.  That kind of put everything on hold.  He ended up
having to get on Disability himself, you know, so that was kind of a
struggle for us both, you know, and me knowing and the doctors
letting me know that he wasn’t gonna make it, so I just went
through tremendous trauma, he did, too.   Everything was just, huh,
horrible. (T. 38-39).

The claimant continued regarding the difficulties of managing her household and routine chores

and activities with the both of them having problems:

     We wasn’t.  We ended up having to call on the church and my
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daughter ended up having to come down and help out and stuff
because I wasn’t able to do it.  He ended up getting worser to where
I had to call some of the Brothers over from the church to help with
him and stuff because I wasn’t able to deal with it, because I was
stressed and depressed.  I ended up having to get on some
depression medicine because it was very stressful and depressing to
know that you husband is in that shape and - - - - (T. 39).

The claimant’s testimony reflects that the disability of her husband delayed her pursuit of

medical treatment of her back injury.   After the May 2010, death of her husband the claimant

returned to Dr. Contreras to try to resume the medical treatment for her back complaints:

     Yes, sir.  And when I returned to him I ended up having
headache problems.  I don’t know where they come from, I just
started having headaches, migraine headaches, and so he ended up
doing - it’s either a CT or a MRI on my neck and he told me that I
ended up having - - - - 

     Yes.  I ended up having to have the neck surgery first. (T. 39-40).

The claimant underwent the cervical surgery on September 22, 2010.  The parties stipulated that

the claimant’s neck complaint is not related to the compensable April 9, 2006, back injury.  The

claimant noted that she obtained a good result from the neck surgery.  The claimant was unable to

identify a cause or incident that produced the headaches and neck pain.

The claimant testified that after she recovered from her neck surgery she began to re-

address her low back issues.  In describing the impact of her back injury on a day-to-day basis

between 2006 and 2010, the claimant testified:

     Agony; pain; just a lot of suffering and a lot of going through
and not being able to do the things that I used to do, not being able
to want to work.  Lord knows I want to work because I had - - - 

     The worst part of it was in my lower back and my groin area and
then down my right leg.  I had so much of that at times that I’d have
to lay down to just get the pressure off of it, because if I’m up
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walking and moving around too much, it aggravates it so I have to
go and lay down. (T. 41). 

The claimant asserts that her symptoms did not get better with the passage of time between 2006

and 2010, but rather got worse, explaining:

     Because I didn’t have any treatment.  The only thing that I was
going on was just medication, and medication doesn’t heal the body,
it just takes away the pain. 

     That’s what I was fixing to say - and the more you drive down
the road and it’s bumping, you know, it’s just pressing on the nerves
and just bumping everything, making everything hurting, then if I’m
at the house walking, that’s aggravating it.  It’s aggravating the
nerve that’s going down the back of my buttocks, all down the back
of my leg and my - - - - (T. 42). 

The claimant testified that she was physically unable to work following the 2006, injury,

up through her September 22, 2010, cervical surgery.  The claimant described the average day

during the afore time period:

     Well, I stayed in pain quite a bit, you know, and like I said, I’d
have to take medication all the time to subside the pain some of
where I can get up and do something, but I had to have help with my
kids because I can’t lift - - couldn’t lift a jug of milk, that’s about all
that I could lift at the time, and still now, so I only did it very
carefully. (T. 43).

The testimony reflects that during the 2006 time frame the claimant did not have minor children at

home.  They were all teenagers.  

The testimony reflects that while Dr. Contreras was initially reluctant to perform surgery

on the claimant’s back, and concerned about the complexity of same, and wanted to refer her to a

physician in Dallas, Texas for the surgery, he eventually perform it.  Regarding the afore, the

claimant testified:
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     Yes, sir, because Dallas was a little bit too far and I really
wanted to be at home here, and Dr. Contreras, he decided that he
could, you know, go ahead on and do it here for me since my
husband had got sick and stuff.  And after all that was over with,
you know, we just decided to do it here in Texarkana. (T. 44).

Dr. Contreras performed the claimant’s first back surgery on March 23, 2011.  The claimant

described the afore procedure as a fusion surgery.  The claimant elaborated on her reasoning for

wanting to have the surgery at that time:

     I wanted to get better.  I wanted to be able to do some of the
things that I used to do, you know, I wanted to be able to go back to
work and take care of myself and provide for myself, do some of the
things that I - my goals that I had set out to do, you know.  I had
bills I needed to be paying, house needed to be fixed, car needed to
be fixed, land that needed to be tended to.  You know, I just got a
lot of stuff that I needed to do, that I wanted to do. (T. 44).

The claimant discussed the results she experienced from the March 23, 2011, surgery:

     Well, he did the best that he could do, but after the surgery I
ended up having some more - - - -

     Yes. I ended up having - what you call that?  When he was in the
surgery room , they ended up nicking the spinal cord so I had a
spinal fluid leak to where I had to be on my stomach for maybe
three or four days in the hospital.  And after I got out the hospital,
when some of the numbness kind of went away a little bit, I ended
up having more pain in my back, and more pain on my right side
then the other side, and it was still there, going down my leg, the
nerve pain that I was having.  Even in my foot, too, as well. (T. 45).

The claimant did not get the results from the surgery that she was seeking.  The claimant did offer,

regarding her treatment regimen following the surgery:

     Well, we tried rehab, you know, doing some rehab in that home,
you know, we did that and it helped some but it didn’t do what I
wanted it to do, what I’d like for it to do. (T. 45-46).

The claimant testified that the pain and problems that she was having before the surgery was not
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any worse following the surgery. 

The testimony of the claimant reflects that she returned to Dr. Contreras to see if he could

address her continuing symptoms:

     Yes, sir, I did.  That’s when he referred me to that specialists’s
hospital because he said that that was about all that he could do, so
he recommended me to go down there to see my doctor down there,
but I don’t remember the doctor’s name. (T. 46).

The claimant was referred by Dr. Contreras to Dr. Cavanaugh with the Spine Institute of

Louisiana in Shreveport for a second opinion.  The claimant explained that she did not see Dr.

Cavanaugh but rather Dr. Utter instead, at the same facility.  The claimant testified regarding the

additional diagnostic studies she underwent at the Spine Institute:

     Yes, sir.  I think he ran a CT and did a MRI, and I also ended up
getting a diskogram done, too, because I had deteriorating disc
problems. (T. 47).

The claimant also under physical therapy at St. Michael’s Rehab:

     Yes, sir.  I did that for - I can’t remember how long, maybe about
six weeks or so.  He recommended me that and it helped some, you
know. (T. 47).

The claimant’s testimony reflects regarding her efforts to obtain pain relief:

     I believe before I started going to Shreveport it was Dr. Smolarz
- I mean Dr. Sharma, pain management in Texarkana.  I went to see
him before I first started going to see Dr. Utter. (T. 47-48).

The claimant saw Dr. Sharma for pain management even after she saw Dr. Utter, explaining:

     Pain management, he’s a pain management doctor.  He
prescribed my pain medicine for me and my - the Lyrica for me that
I needed to take for the - - (T. 48).

The claimant relayed that Dr. Sharma was actually managing her medications. 
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The claimant testified regarding the treatment recommendations of Dr. Utter after getting

the results of the diagnostic studies performed at the Spine Institute:

     Yes, sir.  He - he wanted to do surgery on my back, for me to try
to correct the problem that I was having back there, to see if he
could give me some more relief. (T. 48).

The claimant underwent a second surgery on her back on September 24, 2012.  The claimant

testified regarding her understanding of the afore procedure:

     Oh, you want me to explain what he did?  He had - he had - one
of the brackets of the screws was touching one of the nerves on the
right side of my back so they took it out and put a bigger one in
there, and on the left side too, as well - replaced the ones that Dr.
Contreras had put in there. 

     Re-spaced them, you know, to try to give me a little bit more
relief, and he did a fusion in there as well.  And he also took out the
lower disks, the two lower disks, and replaced them with dummies
to try to give me some relief from the disks that was deteriorated.
(T. 49).

The claimant continued, regarding the relief/benefit she realized from the September 24, 2012,

surgery, and elaborating on her condition immediately after the surgery:

     Oh, terribly.   I forgot about that.  I had a lot of complications,
problems.  When I came home to Texarkana here I ended up having
to go back to the St. Michael’s Hospital a couple of days after I was
home because I ended up having an infection.  I caught a staph
infection in my back and stuff so I went to St. Michael, they kept
me overnight and shipped me to Shreveport. (T. 50).

The claimant underwent a third surgery due to the infection that developed:

     Yes, sir.  They had to go back in and open me back up and clean
me out, and I stayed down there for about four weeks for that and
then I had to get the drop fluid for infection - I can’t think of what it
is - the antibiotics, the antibiotic drop for infection.  So I had to go
up there to the disease infection unit. (T. 50-51).
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The claimant followed up with Dr. Negron in Shreveport for the antibiotics therapy after the third

surgery.  The testimony of the claimant reflects that she remains under the care of Dr. Negron, and

sees him ever five (5) to six (6) months, adding:

     Yes, I am, I’m on the antibiotics.  I’m supposed to take the
antibiotics for at least two years, that’s how long he want me to stay
on them. (T. 51). 

In comparing the back pain she experience before her back surgeries and that since the surgeries,

the claimant offered regarding the surgeries:

     It helped some, but it’s not to where I want to be yet, you know.

     Kind of like maybe a 50/50, in between mark.  I’m still - I’m still
not able to do things that I want to do, like go back to work and do
things around the house.  I’m still not able to lift; I’m still not able
to stand in the kitchen long to cook, you know, because I’m
constantly have pain.  I’m still trying to get used to the disks, I’m
still having soreness from the surgery, and I still have the pain in my
groin area and all down my leg and in my foot and stuff, so I’m
constantly on medication all the time and constantly dizzy,
constantly sleeping, so - no. (T. 52).

The testimony of the claimant reflects that she is no longer seeing Dr. Utter at the Spine Institute:

     No, sir.  This September was the last month that I see him, so as
of December - I won’t go back to him until a year.  He said come
back in a year, so as of December, I’ll be going to see - getting back
in with the pain management doctor, Dr. Sharma I believe. (T. 53).

The medical records reflects that the claimant saw Dr. Utter on September 19, 2013.   The

claimant relayed her intent to obtain her medication and pain management under the care of Dr.

Sharma in Texarkana, Texas.  

The claimant testified that she continues to have some stomach issues, off and on, as a

result of the pain medication she took in the treatment of her compensable back injury.  The
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claimant received treatment from Dr. Paolucci for her stomach complaints.  The claimant last saw

Dr. Paolucci in August 2013:

     Yeah, it might have been August.  I was thinking it might have
been March, but I can’t recall, but I know I seen him sometime this
year because I was having some stomach problems due to the
medication, and after the surgery I ended up having more stomach
problems, irritable bowel syndrome, and I was having pains in my
pelvic area.  We don’t know where that’s coming from, but I still
suffer from that pain. 
(T. 54-55).

The claimant has been wearing a bone stimulator since her fusion surgery.  Regarding the

directions to continue use of the stimulator, the claimant testified:

     Yes, sir.  He told me to keep wearing it for the rest of the year
and then next year, you know, for two hours a day. (T. 55).

The testimony of the claimant reflects, regarding her current pain medication regime:

     I take OxyCodone now for pain. I’ve been taking that ever since
I come out from down there from the surgery and having the
infection.  Because due to the infection and of the seriousness of the
surgeries that I’ve went through, I stay in severe pain so they have
to put my doses to something else because the regular Narco was
not working for the intense amount of pain that I was having, which
was from, you know, the surgery for the disk and from my groin
area and from my leg and the infection.  The infection, when you
have an infection in your body like I had, it causes the pain to hurt
worser. 

     So it - I mean, it caused me to hurt worser.  I’m sorry.  It caused
me to hurt worser so I have to - I have to take that.  I couldn’t take
any other regular pain medicine, you know, because it wouldn’t do
the job. I’d have to take that with the Lyrica in order for it to help
with my nerve pain as well that was having in my leg, because after
I had this last surgery, I had severe nerve pain even more in my right
leg, right groin, and in my right foot and down my butt area, right
buttock areas.  Actually it goes all the way down into my foot. 

*          *          *
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     No, from the injury and, like I said, and from the surgery.  Yes,
maybe so, from the infection, too.  Yeah, because it hurt worser. 
(T. 55-56).

The claimant testified regarding the regularity with which takes OxyCodone:

     I take them every four hours, four to five hours, because within
three hours the pain start coming back but I have to wait. (T. 56).

The claimant offered that the OxyCodone is 10/325 milligrams, and that she takes one Lyrica

twice a day – one in the morning and one at night.  The claimant takes Alendronate once a week,

for the osteoporosis, and Protonix for her stomach.  In addition to the stomach complaints, the

claimant testified that the side-effects of the medications she takes in the treatment of her

compensable April 9, 2006, back injury include drowsiness, dizziness, depression, and stress.

The claimant resides in a house in Texarkana, Texas.  As to other occupants of the

residence, the claimant’s testimony reflects:

     My oldest daughter moved out and my youngest daughter has
moved in with me, and two of her grandkids, to help me out because
I’m still not able to do the normal things that I need to do around the
house, you know. (T. 58).

In addition to her youngest daughter, the claimant’s 9 and 10 year old grandchildren reside in

home.  The claimant chronicled an average day and her functionality:

     Well, I get up in the morning, and the first thing that I do is head
to the kitchen to try to get me something to eat for my stomach,
because if I’m standing up too long trying to do anything in the
house, I’ll have to have some pain medicine.  So the first thing I do
is go and get me something to eat, something quick because I’m not
able to stand in there no long time and cook no full breakfast, so I
basically eat fast stuff like oatmeal, cereal, something to get my
medicine in me.  So when I eat that, then I try to go and do the
things that I need to do around the house, which is make up my bed,
go in there and finish getting dressed and try to, you know, clean my
room up and stuff like that.  When I get through doing that a little
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bit, I have to sit down because I have to rest in between, because the
more I move around and doing a little bending with my body and
stuff, it starts to hurt.  It starts to hurt and my leg starts tingling and
shaking, and so I have to sit down for a few minutes and rest that. 
Then I try to get up and go and do my little cooking, whatever I’m
going to fix for my dinner or lunch, you know, and I have to fix that
fast.  If I need any help, I have my daughter to come and help me.
(T. 58-59).

The claimant explained that she is not physically capable of preparing the meals for the whole

household:

     No, that’s just for me.  I can’t cook for everybody.  That’s why
she’s there, to help, you know, to assist with cooking meals for the
rest of the kids.  And then the kids, they also help too, as well, with
cleaning and stuff like that because they know I can’t do that. (T.
59-60).

  As far as housekeeping chores, the claimant’s testimony reflects:

     I can’t run no vacuum, and I do a little sweeping but I don’t do
no mopping because if I do any mopping, pushing a mop, it hurts
my lower extremities.  It hurts my disks and it has me - when I’m
bending a little, I kind of like stiff - how do you call that?  Just get
stuck and I have to have somebody come and help me stand back up
to where I can go and try to brace myself and sit down somewhere
or lay down in the bed until that there go away.  Because if I’m up
doing anything too long, I start hurting so I have to - - - - 

     Maybe about - no more than 20 minutes because if I’m moving
my body within that 20 minutes, doing stuff, washing the dishes,
leaning over the sink trying to wash a few dishes, my body, it starts
to hurt.  My back starts to hurting, my legs starts to hurting, it starts
tingling and stuff so I have to stop whatever I’m doing and go and
sit down and try to rest to try to get back in maybe about 30 minutes
or so, to get some relief.  I have to have relief all through the day
when I’m doing stuff, you know. (T. 60-61).

The testimony of the claimant reflects that while she continues to drive, the same is

limited:
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     I drive some but I don’t drive a whole lot.  If I drive, I’m like
driving for- I drive to like Wal-Mart or - and if I have to go there, I
go there to pick up something that I need.

     I don’t know the distance from my house to Wal-Mart, but it’s
maybe about 15 or 20 minute drive.  Okay?  And then I’m in there
no more than 30 minutes because I go in there and get what I need
because whatever I need out of there, it’s not going to be much
because I have my daughters, they go shopping for me because I’m
not able to do my shopping and so they to do that for me. (T.61).

Laundry-wise, the claimant testified:

     I do a little, not a whole lot.  I can’t lift the baskets, they’re too
heavy.  I have to have my daughter to help and my grandkids to help
with that and stuff.  Like I say, I don’t do a lot of bending.  If I try to
bend too much, I’ll end up falling on the floor because I don’t have
any - I don’t know how to explain it.  My waist, it’s not strong
enough, the disks is - they - excuse me - they don’t function right. 

     All this, it doesn’t function right, even though I’ve had the
surgery and they did what they could do, but like I say, I’m still
dealing with issues, you know. (T. 61-62).

The claimant offered that the most weight that she can pick up is a gallon jug of milk, adding:

     Well, I don’t really do a whole lot of lifting because I’m afraid
that if I try to lift anything heavier than a gallon of milk I may end
up falling over and losing my balance, you know. (T. 62).

The testimony of the claimant reflects that for the most part her shopping needs are met by her

daughters:

     My children, my daughter.  When they - I make my shopping list
and they go and get everything that I need.  Now sometimes I have
to go with them, or I go with them to get out of the house because,
you know, I’m constantly in the house all the time, you know, and I
don’t get to hardly go out, no outside activities, but - - - - (T. 63).

The claimant testified about her efforts at exercise:

     Yes.  I try to do that, too.  I walk through my house, walking in
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the house.  I maybe walk 15 minutes or 20 minutes outside, trying to
get my legs to act right, my feet to act right, and so I can be able to
move around, trying to get myself better so maybe I can get back in
the working world again and do some of the things that I want to do,
you know. (T. 63). 

As far as physician specific recommended exercises, the claimant testified:

     They wanted me to do the - where you lay down on the bed and
do your leg lifts.  I do like 10 of them, try to do 10 of them on each
side, and I have to push myself to do that.  And I also have to lay on
my stomach with a pillow and try to lift my legs up - I mean lift the
front part of my body up, and that’s supposed to strengthen my
spine but I can only do maybe 4 or 5 of them.  And when I’m doing
these exercises, I can only do them every other day because when I
do them, they add to the pain that I already have.  So if I’m doing
exercise on a Monday, I got to wait until maybe Wednesday or
Thursday because if it has affected my body too much then I can’t
really do anything.  I just have to go back and lay down, just try to
recuperate, because it gets so sore from me doing that, with the
soreness that’s already there and with the pain that’s already in my
groin, already in my pelvic area, already in my waist area, and
already in my right leg and into my foot. (T. 64). 

The claimant testified regarding those times when she attempts to get comfortable between

activities:

     Well, I have a recliner in my house and I’ll recline in it with a
pillow for maybe 20 minutes or so.  Sometimes I can’t even sit in
that because it doesn’t give the full relief to my lower back so I have
to get in the bed and elevate my feet for that. (T. 65).

The claimant, who is 5'9 ½ “ tall, explained how her height complicates sitting in a normal chair:

     Yes, it does.  It sits - it’s too low.  I have to sit with something
that’s kind of a tall person, like when you bend, it needs to be a little
above your waist when you sit down, like a stool.  I have to sit up
high on something.  I have to sit on pillows and I have a - I don’t
really even sit on my couches at the house because they are too low. 
I have a chair that I sit in that has two pillows that I sit on to keep
me sitting, you know, up some in the house and stuff, other than
when I’m in the recliner.  So it’s from the chair, the regular chair, to
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the recliner, to the bed. (T. 65-66).

The claimant offered that she is unable to sleep normally at night due to tossing and turning:

      From the pain.  From the pain, from the nerves in my leg.  The
nerves in my leg, they just - they goes wild.  I don’t know why but it
seem like at night time, at a certain time, at 2:00 o’clock in the
morning, they just start going wild, and I be already done took the
medicine that I’m supposed to take for it and I can’t take anymore,
so I just have to deal with it.   So when it gets to hurting, I have to
get up and walk through the house to try to walk some of the pain
down because I remember that Dr. Utter told me that even if I’m
still in pain and even if I’ve still took the medicine, to just get up
and walk and bear the pain anyway, that that would help with the
circulation of the blood through the nerves, so that’s what I do.  It
kind of helps some, you know, so I do that from 2:00 o’clock to
3:00 o’clock, I’m up, up and down, sitting on the side of the bed,
get up, walk to the kitchen, walk back for a couple of times, come
back and sit down and rest and then do it again. 
(T. 66-67).

The claimant noted her rest periods during the typical day:

     Yes, sir, I do.  Like around 12:00 or 1:00 o’clock, after I done
had something to eat, I rest because I’m tired then. I done got
frustrated and irritable, because when I get - like I say, when I get up
in the morning I have to go - - - -

     I’m doing that in the bed because I’ve already been up moving
around so my seating part is up then so it’s time for me to lay down
and rest these disks and rest this body 

      I lay down for at least about an hour and a half. (T. 67). 

The testimony of the claimant reflects that she has been unable to return to any of her pre-injury

recreational activities, such as basketball or church activities, explaining:

     No, sir, I have not.  I mean, I’m constantly on pain medication
which is making me drowsy, dizzy, and constantly in pain, and I’m
just limited at the house.  There’s nothing that I can just - - 

     I can go to church, but when I’m at church I can sit there maybe



22

20 - from 20 to 25 minutes, then I’m up in the back walking,
walking because I’m hurting, and sometimes I just get my stuff and
leave out because I can’t sit in the pews.  They sit too low, and like I
say, when I sit there over 20, 25 minutes, there’s this twitching that
starts going on in my back and twitching in my groin area, and
that’s letting me know - that’s my body signaling me saying it’s
time to get up, so I have to get up before it gets worser. (T. 68).

The claimant discussed the hobbies in which she participates that do not entail physical demands:

     I read the Bible and watch TV. I have a computer there that has -
that I play some games on to try to keep my memory, my mind off
of what I’m going through and stuff; do a little typing. (T. 68-69).

The claimant confirmed that she went to Dr. Vora for an impairment rating evaluation.

During the afore the claimant was physically examined by Dr. Vora.  The claimant offered that the

total amount of time she spent with Dr. Vora during the evaluation was approximately one (1)

hour.  The claimant described the physical maneuvers she went through during the evaluation:

     We did the leg lift and the - trying to get me to bend.  I couldn’t
hardly bend.  And the - what is it - something he was doing with my
back and had me to bend back as far as I could, and I couldn’t do
that.  My leg, the walking part, and the - pushing, pushing down
when they examined to see how much strength you got in this right
leg, so I didn’t have a lot of strength in that to push down because
I’m mostly supporting my body with this leg here all the time. 

     My left leg is supporting my body because my right leg is weak,
so he was testing the strength of my right leg and my whole right
side.  
(T. 69-70).  

The claimant has not had to use a cane or other assistive device to walk since her first surgery. 

The claimant’s testimony reflects that she does not think that she is physically able to

return to work.:

     No, sir, I don’t, but yes, I considered it.  I consider it all the time,
but due to the fact that I’m still on a lot of medication and the way I



23

function on an everyday basis, no, I’m just not able to stay on no job
8 hours, and they require you to stay on the job 8 hours, you know. 
You have to work at least 2 to 3 hours before you get a break and
me, at my house, I can work from 15 to 25 minutes, and I need a
break.  I either got to sit down or either I got to lay down or either I
got to take some medicine for some pain and eat something, and
then when I do all that I’m dizzy and sleepy and so I don’t think
they’d want me on their job, you know, being dizzy and sleepy and
having to take medication and having to lay down to relieve pain.
(T. 70-71).

The claimant met with Ms. Tanya Owen, a vocational consultant, and a report was generated as a

result of the evaluation.  The claimant relayed regarding the report:

     She had stated, I believe, that I wasn’t able to do any kind of
physical work, I believe.  And then she also recommended that
maybe later on in my life or whenever, that I could do - maybe that I
could be able to do some rehabilitation to kind of help me do
something that might fit in my lifestyle. (T. 71). 

The claimant maintains that she wants to return to work, noting the financial impact that her

injury and subsequent problems has had on her family:

     Yes, it has.  I’m not able to - I mean, from the income that I
make now, it’s less than what I used to make.  I’m used of working,
I’m used of providing for myself.  I’m used to, you know, being
able to do things that, you know, I could do.  I can’t do them now.  I
can’t work, I can’t provide, you know, like I say, for myself as far as
cooking, cleaning, stuff like that, or either to go on a vacation or
paying for my house, you know, just getting things done that I need
to get done - or taxes on my land.  I’m not able to go to work to get
all that done, and I would love to get that done because I wanted to
get me another house built.  My goal was to get my kids - when I
got my kids graduated out of school and, you know, them into
college, doing what they needed to do, Mama was gonna take care
of Mama.  I was going to go back to school and do some things that
I wanted to do, you know, to better myself and to better my living,
you know.  But now I’m not able to do any of that due to the extent
of the injury that I have and dealing with pain and dealing with
medications that I have to take, that I’ve been on for two years. 
(T. 72-73).
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The claimant testified that she anticipated receiving pain management treatment under the

care of Dr. Sharma in connection with the April 9, 2006, compensable injury, and to wearing the

bone stimulator until the end of the year.  Additionally, the testimony of the claimant reflects, with

respect to further medical treatment:

     Well, Dr. Utter had talked about removing - my infusion doctor,
infections doctor, wanted him to remove the screws within two
years after I come off this infection medicine.  He talked about that,
but he said we just gonna leave it alone right now and just see how
you heal and, you know, how everything comes out with his stuff. 
And like I say, I done been through so much trauma and so much
surgery and it’s just been a horrible nightmare, and I don’t want
anybody touching my back anymore.  I don’t really want anybody
touching nothing because it’s just been horrible.  It’s been horrible.
(T. 74).

The claimant explained her understanding as to why the doctors have recommended removal of

the hardware from her back at some point:

     Yes, due to - well, I call it the infection.  They said it may be hid
up under there somewhere or it may try to come back later on, you
know, so they want to take it out to where - to prevent it from
coming back period, when I come off this medicine for two years.
(T. 74-75).

During cross-examination, the claimant was questioned about when she first saw Dr.

Contreras, which was in 2007.  The claimant acknowledged that between the first visit in 2007

and her return for the eventual back surgery in 2011, there were things that intervened to interfere

with having the surgery.  The afore included the illness of the claimant’s husband and her taking

care of him before his passing; as well as the October 2010, cervical surgery she underwent before

undergoing the back surgery.

The claimant testified that she first started receiving Social Security Disability in 2008,
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and that a lot of her medical charges were paid under Medicare:

     Well, 80% of them was.  I still have some bills that was not paid
and I have some bills that before Medicaid started paying that I paid
out of my pocket, and that my pastor helped paid, and that my
family paid out of their pocket, which was going to see Dr.
Contreras.  But Dr. Hagebusch, I never paid him anything, so I don’t
know if anybody paid him anything or not.  That’s the chiropractor. 
And then he ordered a MRI, and I certainly didn’t pay for it.  I think
he ordered it.  He paid for it himself for me to have the MRI done,
Dr. Hagebusch.

     And then like I say, I went to Wadley and seen them.  Dr. Syed
was paid for in cash, as well, because I didn’t have Medicaid to see
him at the time either. (T. 77-78).

The history of the claimant’s medical treatment is detailed in the medical reports contained

in the record.  As noted above, the compensability of the claimant’s April 9, 2006, back injury

was in litigation for a period of time.   The January 18, 2008, compensability findings of the

Administrative Law Judge was subsequently affirmed by the Full Commission in a July 30, 2008,

ruling, and by the Arkansas Court of Appeals on April 22, 2009.

The medical in record reflects that the claimant returned to Dr. Contreras on March 4,

2008, at which time she was issued an Off Work Disability Certificate covering the time frame of

June 26, 2007 to an indeterminate date.  The afore further reflects that the claimant was “unable to

seek gainful employment due to 100% disability due to on-the-job injury”.  (CX #2, p. 22).

The claimant was seen at Neurosurgical Associates of Texarkana on August 4, 2009.  The

clinic note relative to the afore reflects, in pertinent part:

Ms. Larry comes in for a surgery work-up.  She needs a new MRI
and a new CT/myelogram of her lumbar spine.  Dr. Contreras stated
in his last note that he would refer her out for her surgery, and I am
taking the risk of assuming he probably means Dr. Morgan in
Dallas.  The patent has right hip and right lower extremity pain.  On
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exam, she has significant right lower extremity weakness at 3/5 in
all muscle groups.  Her left lower extremity is good and strong at
5/5.  She walks bent-over and with a limp.  She has extreme pain
rated as an 8/10.  She is not able to walk much farther than through
her house before she get wiped-out, tired, and very fatigued, and her
leg starts hurting to the point where she can’t walk on it anymore. 
She’s terribly uncomfortable and needs to go ahead and get surgery
scheduled as soon as possible.  We are going to order her a new
MRI of her L-spine and a CT/myelogram of her L-spine, and once
that’s done then we need to go ahead and get a referral done to Dr.
Morgan. (CX #2,p. 39).

The evidence discloses that the claimant underwent the above-mentioned diagnostic studies at

Wadley Regional Medical Center, in Texarkana, Texas, pursuant to the directions of Dr.

Contreras on August 18, 2009. (CX #2, p. 40-41). 

The claimant was seen in follow-up by Dr. Contreras on September 8, 2009.  The clinic

note regarding the afore visit reflects, in pertinent part:

CHIEF COMPLAINT:     Severe back pain.

HISTORY OF PRESENT ILLNESS: Ms. Berry returns today
with a lumbar myelo/CT.  Since I last saw her, her husband has
been diagnosed with leukemia and he has been treated by Dr. Patel.

She now has primarily back pain with some right leg pain.  She says
70 -80% of the pain is in her lower back, and she indicates that she
can’t really do any type of activity.  If she moves at all, her back
hurts. 

REVIEW OF IMAGING STUDIES: I had initially thought she
might have some instability.   On today’s view, it looks like her
alignment is fine.  She has significant bilateral filling defects at 4-5
and she has significant facet disease and a central disk protrusion. 

IMPRESSION/PLAN: Unfortunately, this means that she would, I
think, need placement of PLIF spacers and then pedicle screws and
a posterolateral fusion.  We had initially thought about sending her
to Dallas.  She indicates that given her husband’s condition, that
would be quite difficult.  For this reason, we have offered her the
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option of a PLIF with pedicle screws and posterolateral fusion done
here.  Surgical risks including, but not limited to, infection,
hemorrhage,    .   .   .   .   . , and the need for further surgical
intervention were discussed and reviewed with the patient. (CX #2,
p. 43). 

The claimant was seen at the Collom & Carney Clinic on December 1, 2009, by Dr.

Michael J. Paolucci.  The afore clinic note reflects, in pertinent part:

REASON FOR VISIT: Ojo’s pt/abd pain/nausea.  Hard epigastric
pain.  States she has had upset stomach w/Hydrocodone, but takes if
for the abd pain. 

*          *          *

DYEANN BARRY was seen by Dr. Ojo.  She has a hiatal hernia. 
She keeps having recurrent pain.  She is constipated but she is
taking large quantities of Hydrocodone.  She is scheduled to have
her back surgery next week.  She has had no fever, no chills, there
has been no recent weight loss. .    .    . (CX #2, p. 48).

On December 28, 2009, the claimant was seen by Dr. Jayendra D. Patel at the Collom & Carney

Clinic.  The afore clinic note reflects, in pertinent part:

SUBJECTIVE: DYEANN D. BERRY is a 47-year-old female
patient of Dr. Contreras for evaluation of abnormal CBC.  This
patient who has a history of chronic severe back problems was
scheduled for surgery but was noted to have abnormal CBC and
surgery has been postponed.  At this time she denies a history of
headaches.   .   .   .  Her appetite is quite good and she has not had
any weight loss.  She has a history of a back injury in 2006 and is
scheduled for surgery.   

*          *          *

PLAN:
1.     Will repeat CBC with some screening lab work including flow
cytometry to see if she has any serious underlying
lymphoproliferative disorder.  We shall review this and clear her for
surgical procedure after results are available. 
2.     Return to clinic in four weeks. (CX #2, p. 50-51). 
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The record reflects the presence of a March 8, 2010, correspondence from the office of Dr.

Contreras regarding the claimant.   The afore reflects, in pertinent part:

Patient Dyeann Berry . . . was scheduled for surgery 3-8-10 however
it was postponed.  Dyeann’s bone density report states she has
osteoporosis in her spine. . . .   We recommend she see her PCP &
get some treatment for her bone density & we will rech another one
in about 6 months. . . (CX #2, p. 76).

On March 30, 3010, the claimant was seen at the AHEC Clinic pursuant to the referral of

Dr. Contreras for medical treatment of the bone density complaint.  The afore clinic note reflects,

in pertinent part:

Chief Complaint: start new meds
History of Present Illness: Dexa shows osteporosis - was
recommended by dr. contraras. no new problems back pain is stable.
no sob, some chest wall pain sometimes get sob but feels more
muscular skeletal. 

*          *          *

This patient is a 47 Years Old Female who was seen in the clinic
today by the resident.  The patient’s active problems include:

03/30/2010 OSTEOPOROSIS
09/16/2009 UPPER RESPIRATORY INFECTION, VIRAL
06/17/2009 WELL ADULT EXAM
06/17/2009 ABDOMINAL PAIN, EPIGASTRIC
04/30/2009 BACK PAIN WITH RADICULOPATHY 
(CX #2, p. 55-58). 

 The record further reflects the presence of a July 20, 2010, correspondence from Dr.

Contreras regarding the claimant, which reflects, in pertinent part:

This letter is in reference to Ms. Dyeann Berry, who I treat for
severe degenerative disease of her lumbar spine.  Ms. Berry is
facing future surgery.  This will involve a decompressive
laminectomy at L4-5 with complete disk removal and placement of
bilateral PLIF spacers followed by pedicle screws and a
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posterolateral fusion.  

This is a major surgical procedure, and I have indicated to her that
she should seek-out disability retirement.
She has the following permanent restrictions:

1. No lifting over 10 pounds
2. No bending.
3. No stooping. 
4. No kneeling.
5. No prolonged sitting or standing.
6. No twisting.
7. No work overhead.

These restrictions are considered permanent.  I have indicated to her
that she will not be able to return to gainful employment due to the
severe nature of her back and the actual surgical procedure that will
be required. (CX #2, 72).

The evidence in the record reflects that the claimant underwent a cervical MRI on July 27,

2010,  which ultimately resulted in cervical surgery under the care of Dr. Contreras on September

22, 2010. (CX #2, p. 73; 91-96). The parties stipulated that the claimant’s cervical complaints and

subsequent surgery were not compensable. 

Following an examination of the claimant during a December 7, 2010, visit Dr. Contreras

recommended a lumbar myelo/CT, which was obtained on December 20, 2010.  The claimant

underwent the afore diagnostic studies at Wadley Regional Medical Center on December 20,

2012. (CX #2, p. 106-107).  The medical reflects that the claimant was seen in follow-up by Dr.

Contreras on December 28, 2010.  The clinic note of the afore visit reflects, in pertinent part:

Ms. Berry comes in today with a new myelo/CT.  She indicates that
her husband did pass-away in May.

At this point in time she describes low back pain, bilateral groin
pain, and then severe radiating pain down her right hip and right leg.
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She indicates it’s gotten to the point where something must be done.

On review of her myelo/CT, she appears to have bilateral filling
defects at L4-5.  Her axial images show generalized bulging of the
annulus with a right-sided lateral disk rupture.

The difficulty here is she has quite a bit of back pain in addition to
her hip and leg pain.  For this reason, I have recommended a fusion. 
I did offer her the option of conservative care to include epidural
steroid injections, muscle relaxers, and pain medication.  She really
wishes to pursue surgery.  Surgical risks including, but not limited
to, infection, hemorrhage, numbness, weakness, paralysis,
hoarseness, continued back and/or leg pain, permanent nerve injury,
.   .   .    .  The plan, then, will be to do an L4-5 PLIF with pedicle
screws and a posterolateral fusion.  (CX #2, p. 110). 

On March 23, 2011, the claimant was admitted to Christus St. Michael Health System

under the care of Dr. Contreras for the above procedure.  The admission report regarding the afore

reflects:

HISTORY OF PRESENT ILLNESS:
This is a very pleasant 48-year-old African American female who
has been dealing with new complaints of low back pain, bilateral
groin pain and severe radiating pain down her right hip and right
leg.  She indicates that it is bad enough now that something has got
to be done.  
(CX #2, p. 113). 

The March 23, 2011, operative report regarding the claimant reflects a preoperative diagnosis of

bilateral lateral recess stenosis, L4-5, and possible herniated disk, L4-5.   The postoperative

diagnosis is reflected as severe lateral recess stenosis, L4-5. (CX #2, p. 115-116).   The March 28,

2011, Discharge Summary relative to the claimant reflects, in pertinent part:

PRIMARY DISCHARGE DIAGNOSES:
1. Status post L4-L5 laminectomy with pedicle screws.
2. Nausea - resolved.
3. Gastroesophegeal reflux disease.
4. Deconditioning. 
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*          *          *

HOSPITAL COURSE:
The patient had a small dural tear during surgery.  It was repaired
during surgery.  She had some right leg radiculopathy before
surgery and continued to have it after.  We put her on Lyrica,
steroids and other pain medications to help reduce that
radiculopathy.  She was walked and taught how to get up and down
by physical therapy.  Her current problems all remained stable.  On
03/28/2011 she was discharged home in stable condition.  She will
follow up in the office in 4 weeks.  Her right radiculopathy
continues throughout her hospitalization but the meds did help it get
better.  She will continue her home meds.  She will call if she has
any problems or questions. (CX #2, p. 117). 

The claimant was seen in follow up by Dr. Contreras on April 19, 2011, and the clinic note

of the visit reflects:

Ms. Berry comes in today.  She indicates that she is some better
before the surgery but she’s still having quite a bit of pain,
especially in the right groin.  In addition, she indicates that her
whole right leg hurts; not just a strip but the entire right leg (front,
back, and side) hurts all the way down.  When I asked her where her
worst pain is, she points to the pelvic area and says the pain is
almost debilitating.

All of her hardware appears to be well-positioned.  I have indicated
to her I would like to get an MRI of her pelvis.  We will then get her
back in for follow-up and see what that reveals. (CX #2, p. 122). 

During the course of the next two (2) months, the claimant underwent additional diagnostic

studies at the direction of Dr. Contreras in an effort to determine the source of her continued

symptoms and complaints. (CX #2, p. 123-143).  The claimant was again seen by Dr. Contreras

on June 21, 2011.  The clinic note of the afore visit reflects:

Ms. Berry comes in today.  She is unhappy with her healing
progress.  She feels like she should be further along.  She would like
to get a second opinion.  We will refer her to Dr. Cavanaugh and let
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him take a good look at her. (CX #2, p. 144). 

Dr. David A. Cavanaugh is located at the Spine Institute of Louisiana.  The claimant

underwent an initial evaluation at the Spine Institute on July 21, 2011.  The narrative report

regarding the afore initial evaluation reflects, in pertinent part:

CHIEF COMPLAINT:    Low back pain and right leg pain.

HISTORY OF PRESENT ILLNESS:    Ms. Berry is a 48-year-
old female who presents today for 2nd opinion regarding her low
back pain.  Her initial injury was in 2006.  The patient states she
was at work and was lifting spools of wire while bending and had
onset of back pain.  She states that she was told she had a herniated
disk, but did not proceed with the surgery right away for financial
issues.  Currently, 50% of her pain is in the low back and 50% of
her pain is in the right leg.  The pain goes down the anterior aspect
of the thigh and leg and into the right groin.  She also has some
numbness which is intermittent in the right leg.  She admits to some
weakness of the right leg.  She has not had any falls. .   .   .  She
underwent L4-5 laminectomy and posterior fusion.  Apparently, she
had a dural tear during the surgery, and cages were not placed.  The
patient feels like her back pain is not quite as good as she would
like it to be.  

*          *          *

ASSESSMENT:   Persistent low back pain status post L4-5
posterior instrumented fusion. 

PLAN:   At this point, I had a discussion with the patient that she is
still quite early from surgery; her surgery was in March 2011.  She
appears to be having pain that is coming from the right hip as well.  
At this point, I would like to review her films as well as the reports. 
We will obtain all of these and see her back for followup to further
evaluate.  We did discuss with the patient the option of ALIF further
down the line, but we would like to review her studies first off. 

Dr. Utter was present and performed portions of the history and
physical exam, interpreted the imaging, and provided the treatment
plan.  (CX #2, p. 150-151). 
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The claimant was again seen at the Spine Institute of Louisiana on September 26, 2011, by Dr.

Andrew Utter.  The clinic note regarding the afore visit reflects:

ASSESSMENT:
1. Osteoarthritis.
2. Lumbar degenerative disk disease.
3. Post laminectomy/lumbar fusion.

DISCUSSION:
I discussed with the patient that a right hip intra-articular injection
and bilateral lower extremity EMG would offer some further clarity
to her situation.  I discussed with her that antibody effusion at L4-5
could be entertained for ongoing treatment for her pain although I
would favor diskogram prior to undergoing this.  I am unsure what
her pain generator is at this time in regard to the spine.  I discussed
in detail with the patient.  (CX #2, p. 152-153). 

A November 7, 2011, progress report relative to the claimant’s treatment at the Spine Institute

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Ms. Berry is here for a
followup.  She is status post EMG of bilateral lower extremities on
October 7, 2011, which revealed no electrodiagnostic evidence of
radiculopathy, neuropathy, or myopathy.  She was scheduled for
right hip intra-articular injection; however, secondary to her
insurance not paying for this, she did not get this done.  Her pain is
unchanged from prior visit.  She has pain across the low back as
well as pain that radiates into bilateral groins with the right side
being worse than left.  She also has radiating pain from anterior
portion of the thigh, medial aspect of the calf into the sole, and
medial aspect of the right leg.  She currently takes about 5 Lortab a
day and Neurontin 300 mg at nighttime.  She takes Flexeril every
other day.  She is 7 months out from L4-5 posterior fusion with Dr.
Contreras.  She also complains of aches and pains in the ankles and
her knees which she associates with her arthritis.  She recently
started alendronate 70 mg and is taking this 1 weekly.   .    .  

*          *          *

ASSESSMENT:
1. Lumbar degenerative disk disease.
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2. Bilateral hip/groin pain.
3. Osteoporosis.

PLAN: At this point, we have decided to proceed with formal
physical therapy.  The patient lives in Texarkana, and she will do
this up there.  We will also refer the patient to Dr. Atchison to
evaluate for bilateral hip pain.  We will plan on seeing her back in 8
weeks for reassessment. (CX #2, p. 157). 

The evidence reflects that on November 29, 2011, the claimant was seen by Dr. Steven M.

Atchison at Orthopedic Specialists of Louisiana, in Shreveport, Louisiana, pursuant to the above

referral.  The medical report regarding the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: A 49-year-old female being
seen today as a referral from Dr. Utter.  The patient had previous
lumbar spine surgery done elsewhere in 2011.  The patient is
continuing to complain of pain in the back, in the right hip, and
right knee.  The patient is complaining of pain since approximately
2006 in the right hip.  Pain and swelling in the right knee mostly on
the lateral side; onset was in 2006. 

*          *          *

PHYSICAL EXAMINATION: On exam, she is 5 fee 10 inches,
160 pounds; awake, alert, and oriented.  Has tenderness to palpation
over the posterior aspect of the right hip, some lateral hip tenderness
consistent with that of a greater trochanteric bursitis.  She has full
range of motion of both knees, but there is crepitus with range of
motion of both knees, right grater than left.  Motor and sensory
exam grossly normal. 

*          *          *

IMPRESSION: PGD on the right; greater trochanteric bursitis on
the right; DJD on both knees, right worse than the left. 

PLAN: Plan is inject the greater trochanter today with 100 mg of
Carbocaine and 40 mg of Depo-Medrol and then inject the right
knee today with 100 mg of Carbocaine and 40 mg of Depo-Medrol;
get her in physical therapy for the PGD.  (CX #2, p. 163-164).
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 A January 6, 2012, Progress Report of the Spine Institute of Louisiana regarding the claimant

noted that while she has had back pain since her injury, she had never been in pain management.

(CX #2, p. 170).

On February 14, 2012, the claimant was evaluated by Dr. Roshan Sharma, a physical

medicine and rehabilitation specialist, in Texarkana, Texas pursuant to a referral of Dr. Russell

Mayo with AHEC Clinic.  The reported generated as a result of the afore visit reflects, in pertinent

part:

CHIEF COMPLAINTS:   Her chief complaints are neck and back
pain.  Apparently, she has major neck and back surgeries done by
Dr. Contreras, never healed and developed chronic pain.  She has
undergone myelogram recently.  She is supposed to go through a
discogram tomorrow.  Apparently, she hurt herself lifting a heavy
cable wire on her job on 04/10/06.

She grades her pain as grade 12/10, more than the maximum. 
However, she takes hydrocodone, Lyrica, and Flexeril as well as
gabapentin.

*          *           *

PHYSICAL EXAMINATION: She is alert, oriented, and
cooperative.  BP is 122/76. . .  Height is 5 feet 9 inches.  Weight is
172 lb.   .    .    .    .  Lower back; there is a significantly long scar in
the lower back.  Lumbar flexion of 50 degrees and extension of 0
degrees.  Strength in lower extremities is evident by tiptoe and heel
walk intact.  No muscle atrophy.    .   .    .

ASSESSMENT: The patient with failed neck surgery syndrome,
C4-C5 and C5-C6 discectomy and fusion, failed back surgery
syndrome, and L4-L5 laminectomy and fusion.

PLAN: Medications – Norco 10/325 mg one t.i.d.  p.r.n., 90 pills
and Lidoderm patches 5% two patches to the lower back p.r.n.  12
hours, 60 patches prescribed.  Treatments were discussed.  She
already has just completed her therapy last week, for six months at
St. Michael.  She already has her nerve conduction studies done;
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hence, no further treatment were offered to her.  She can return back
to see me in three to four months. (CX #2, p. 182-183). 

The claimant was seen in follow-up by Dr. Sharma on March 14, 2012, and April 12, 2012.  The

office note of the April 12, 2012, visit, reflects, in pertinent part:

She is seen here today for her low back pain.  She takes her
medications as directed.  She is extremely pleased with the
medication.  It seems to help her neck and lower back pain
significantly and her current medications are working well. 

*          *          

PLAN:   I went through a contract for controlled substance
prescription in detail with the patient; she understands and has
signed this document.  She understands the need to safeguard her
medications.  Medications – Norco 10/325 mg on t.i.d p.r.n., 90
pills and Lyrica 50 mg t.i.d., 90 pills prescribed. (CX #2, p. 189).

On April 26, 2012, the claimant was seen in follow up at the Spine Institute of Louisiana

by Dr. Utter.  The report relative to the afore visit reflects, in pertinent part:

INTERIM NOTE: A 49-year-old female with low back and right
leg pain.  She describes the right leg pain as tingling and weak.  She
has had a flare up for a week and a half following diskogram.  The
pain causes a significant amount of disability.  She used to be very
active in her church, played basketball with the church.  She has had
longstanding activity modifications without improvement.  She has
undergone an L4-5 posterior fusion with a complication of CSF leak
preventing cage placement.  She follows up today for diskogram
and DEXA scan results.

*          *          *

DISKOGRAM:
Diskogram reveals the morphologic and correlation of pain at both
the L4-5 and L5-Sl level.

IMPRESSION:
L4-5 and L5-S1 degenerative disk disease.
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The findings and assessment of this evaluation were discussed with
the patient.

DISCUSSION:
I discussed with the patient the risk, benefits, and alternatives of
ALIF at L4-5 and L5-S1 with extension of the fusion posteriorly
from L4 to S1. 
I discussed with her the likelihood to be of the excellent outcome of
this would be on the order of 70%.  I discussed with her that the
likelihood and possibility of being worse with worse pain,
weakness, and numbness would be low. I discussed with her that
osteoporosis would be a factor in depleting and inhibiting her
recovery.  I think that prior to surgery, we would also need to have
an updated MRI scan. 

She is, nevertheless, interested in the surgery.  We want to see her
back in the 1st week of July 2012 with a new MRI scan. 
(CX #2, p. 190-191).

The record reflects the presence of a August 6, 2012, Preoperative History and Physical of

the Spine Institute of Louisiana regarding the claimant.  The afore reflects, in pertinent part:

PROPOSED SURGERY:
1. L4-5 and L5-S1 anterior lumbar interbody fusion 360 degree

with posterior instrumentation 
2. L4-5 hardware removal
3. Possible TLIF at L4-5 and L5-S1

DATE OF SURGERY: September 24, 2012

LOCATION: Specialists Hospital Shreveport

DIAGNOSES:
1. Lumbar degenerative disk disease.
2. Right L5 radiculopathy.
3. Possible mechanical complication related to previous

hardware.

INTERIM NOTE:   A 50-year-old female with low back pain.  She
follows up with a repeat MRI scan today.  She has right leg pain. 
She describes sharp pain, which goes down to the top of the foot. 
She complains of some lifting.  She occasionally has some pain,
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which radiates into her right groin.  The pain is made worse by
standing, walking, or sitting for a long period of time.  It is made
better by lying down.  She is getting worried that 80% of her pain is
being low back and 20% being the leg.  She rates this as a 6 to a 7
out of 10 on a daily basis.  She has undergone an extensive
evaluation.  She has a diskogram, which shows concordant pain at
L4-5, as well as the L5, and S1.  CT myelogram performed at the
same time reveals some fissuring of the L5-S1 disk as well as
possible medial bridge of the right as well as the left L5 pedicle
scr5ew.  The right is slightly greater than the left.  L4 seems to be in
a reasonable location.

*          *          *

DISCUSSION:
I discussed with the patient the risks, benefits, and alternatives of
L4-5 and L50S1 anterior lumbar interbody fusion with posterior
instrumentation at L4 through S1.  We plan on leaving up L5
pedicle screews to improve upon any irritation from this.  It is
possible that we would not be able to obtain adequate exposure
anteriorly due to the vascular issues.  In that situation, we would
consider TLIF versus additional grafting of bone in the
posterolateral gutter.  I discussed with the patient the likelihood of
good excellent pain relief being on the order of 70%.  I discussed
with her that I would not expect some component of the of the groin
pain to be improved upon because it maybe that she has a
component of hip osteoarthritis on the right that contribute to this.  
Given that most of her pain is in the low back, she would like to
proceed with picking a surgical date.  I discussed with her that we
can help manage her pain around the time of surgery but could not
do a long-term pain care.  She currently sees Dr. Sharma in
Texarkana for pain management, but she is concerned that after
surgery she would be without pain management if she needed
ongoing pain medicines.  Given that she has been on pain medicines
for a long period of time, I think it is possible the patient may not
come off pain medications completely within the initial 90 days
after surgery, so I did discuss with her that she may need ongoing
pain management prior to or even after surgery.

I discussed with the patient she will need to have lab work done
within 30 days of surgery. . . .  We will plan for surgery with Dr.
White for anterior exposure at L4-5 and L5-S1.  We are going to
plan for posterior instrumentation with removal of the previous
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instrumentation and pedicle screw placement at S1 bilaterally.  We
will plan to intraoperatively stimulate the L5 pedicle screws after
rod removal. 
(CX #2, p. 195-197).

On September 24, 2012, the claimant underwent her second surgical procedure in

connection with the April 9, 2006, compensable back injury.  The September 24, 2012, operative

report reflects, in pertinent part:

PROCEDURE:
1. Anterior lumbar interbody fusion L4-5, L5-S1 with bone

morphogenetic protein and PEEK interbody cages. 
2. Posterior instrumented fusion L4 to S1with Synthes screws.
3. Posterior removal of hardware L4-5.
4. Fusion exploration L4-5. (CX #2, p. 203). 

The evidence reflects that the claimant presented at the emergency room of Christus St.

Michael Health System on October 9, 2012.  The Discharge Summary relative to the afore visit of

the claimant reflects, in pertinent part:

ADMISSION DIAGNOSES:
1. Abscess of the surgical site, after recent back surgery in

Shreveport.
2. Gastroesophageal reflus disease.
3. Osteoporosis.

*          *          *

CONSULTATIONS:
Dr. Utter, her neurosurgeon in Shreveport.

HOSPITAL COURSE:
The patient was admitted to the morning of 10/09/2012, when she
presented to CHRISTUS St. Michael ER with what appeared to be a
surgical site infection.  She denied fever, chills, weakness, but it did
not appear that the patient had cleaned the surgical wound at all
since she had been discharged from CHRISTUS Schumpert.  She
said that she had surgery with Dr. Utter on 09/24/2012.  At
admission her temperature was 99.3, her pulse was 104, her blood
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pressure was 120/78.

She was initially started on clindamycin from the emergency room. 
Upon exam the morning of 10/09/2012, it was obvious that the
patient had an infection of her surgical site.  There were 2 areas, 1 at
the cranial end of the incision site that was draining greenish
purulent discharge.  There was fluctuance  all down the incision
site, and that there was a larger draining abscess at the caudal end of
the surgical site that had even more purulent drainage.  The patient
was in some degree of pain, requiring morphine IV q.4 hrs.  She
was changed to vancomycin IV the morning of 10/09/2012.  I did
call and speak with Kim Spots, Dr. Utter’s nurse practitioner about
this patient, and they agreed to accept her for a transfer to
CHRISTUS Schumpert, as it is likely that she is going to need
surgical intervention for this wound infection.  She was transferred
in stable condition to CHRISTUS Schumpert on 10/09/2012.  At the
time of discharge, she should follow up with a doctor at AHEC. 
The last doctor she remembers seeing was Dr. Mayo. (CX #2, p.
211).

On October 9, 2012, the claimant was admitted to Christus Health Shreveport - Bossier,

CHRISTUS Schumpert, and underwent the third surgical procedure on October 10, 2012, under

the care of Dr. Pierce D. Nunley.  The operative report reflects a preoperative diagnosis of status

post lumbar 360 fusion with posterior wound infection.  The operative report further reflects, in

pertinent part:

PROCEDURE PERFORMED: incision and drainage down to bone
and deep tissue at posterior wound. 

INDICATION FOR PROCEDURE: Please see notes within the
charts.  The patient is 2 weeks post-op status post 360.  She
presented to Texarkana with a wound infection and was transferred
to Schumpert Medical Center and evaluated and required I and D.
(CX #2, p. 213).

The medical in the record reflects that the claimant was seen by Dr. Gerardo Negron,

pursuant to the referral of Dr. Utter.  The November 29, 2012, report regarding the afore visit
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reflects, in pertinent part:

REASON FOR OFFICE VISIT: Follow-up visit for postlumbar
fusion meticillin-resistant Staphylococcus aureus (MRSA) wound
infection.

HISTORY OF PRESENT ILLNESS: The patient is a 50-year-old
black female who presents to the Infectious Disease Clinic today for
a follow-up visit after recent hospitalization at Christus Schumpert
St. Mary and then DuBuis Hospital for MRSA deep-seated wound
infection following L4-S1 fusion.  The patient had been hospitalized
starting on October 9, 2012, at Christus Schumpert because of
postsurgery wound infection and she had surgical debridement and
then went to DuBuis Hospital on October 12, 2012.  She was
discharged on November 6, 2012, and finished her daptomycin and
Rifampin through a local infusion center in Texarkana.  This ended
last week, and on November 22, 2012, she was started on
doxycycline 100 mg by mouth twice a day.  She reports some taste
distortion and fleeting nausea, but not severe.  She states that her
back pain is still present, but has been stable.  She does report some
radicular component radiating down, especially to the right lower
extremity, but she continues to ambulate with the use of a walker
and has become more mobile over time.  She reports no complaints
of wound dehiscence or drainage and no fever or chills. 

*          *          *

ASSESSMENT AND PLAN:   Infectious Disease – lumbar fusion
complicated by methicillin-resistant Staphylococcus aureus
(MRSA) deep-seated wound infection with probable vertebral
osteomyelitis and infected hardware.

At this time, the patient has completed her initial therapy with
daptomycin and Rifampin.  The patient is still on oral Rifampin and
I have advised her that she can discontinue this.  We have started
her on chronic suppressive therapy with doxycycline 1 week ago
today and we will continue this for an indefinite amount of time. 
The patient still has a fair amount of discomfort and radicular pain,
but she is definitely more mobile than when seen last at DuBuis
Hospital approximately 3 ½ weeks ago.    .    .    .  

I will plan to see her again in mid-to-late February 2013 and will
obtain a sedimentation rate, complete metabolic panel, and CBC
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with differential to monitor her for side effects of antibiotic therapy
at that time. 

I explained again the goal of therapy, which is to control what is
presumed to be infected hardware.  I explained that although
observation totally off antibiotics is an option I fear that she is at
high risk for relapse given the potential for infected hardware at this
point and I would advise against that approach and stay with the
chronic suppressive therapy.  (CX #2,p. 215-217).

The evidence reflects that the claimant was again seen by Dr. Utter at the Spine Institute of

Louisiana on December 3, 2012.  The afore reflects, in pertinent part:

INTERIM NOTE: A 50-year-old female with history of lumbar
fusion on September 24, 2012, with subsequent posterior wound
infection.  She underwent I&D and washout with Dr. Nunley.  She
underwent IV antibiotics under debris treatment.  She is followed by
Dr. Negron and switched to p.o. antibiotics following the initial IV
course.  She continues to have right leg pain, which has been severe. 
We have been increasing Neurontin in this regard. (CX #2, p. 218). 

During a follow-up visit of the claimant with Dr. Utter on December 21, 2012, the interim report

relayed:

A 50-year-old female status post ALIF at L4-5 and L5-S1 for
pseudoarthrosis and adjacent segment disease of September 24,
2012.  She had a postop wound infection which underwent I&D by
Dr. Nunley.  She follows up with ongoing pain.  She has an L5
radiculopathy by EMG.  Some of her right leg pain seemed to be
present before surgery but has flared up some after surgery.  She has
a postop MRI scan at today’s visit.  She has had some increased
pain control with Neurontin.  She has been gradually increased in a
dose up.  She takes 600 mg p.o. t.i.d. 

*          *          *

DISCUSSION:
We plan on seeing the patient back in 3 months, continue pain
regularly, increase Neurontin to 900 mg p.o. t.i.d.  We will see her
back with the results of this.  I discussed with her that at some point
in the future, we may plan for a CT scan to establish fusion with
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subsequent hardware removal given the infection.  We can
reevaluate for foraminal stenosis at some point in the future if we
can establish fusion as well.  
(CX #2, p. 223-224). 

The evidence reflects that the claimant was seen by Dr. Negron on February 28, 2013.  The

report regarding the afore visit reflects, in pertinent part:

REASON FOR OFFICE VISIT: Follow-up visit for status post
lumbar fusion methicillin-resistant Staphylococcus aureus (MRSA)
wound infection.

*          *          *

ASSESSMENT AND PLAN:   Infectious Disease - Lumbar fusion
complicated by metchicillin-resistant Staphylococcus aureus
(MSRA) deep-seated wound infection with probable vertebral
osteomyelitis and infected hardware.

At this time, the patient is doing reasonably well on chronic
suppressive therapy with doxycycline.  She is having some
photosensitivity of the skin and I advised her on the use of SPF-
containing products.  She tells me that Dr. Utter is considering
removing some of the hardware at approximately 1-years’ time.  If
this is the case, then this would be helpful because presumably
some portion of the hardware has become infected as a result of the
postop wound infection.  If she can tolerate removal of all hardware
followed by antibiotic treatment again with either daptomycin or
vancomycin, this would likely allow it to completely eradicate this
infectious complication.  She tells me that this is a consideration in
approximately a year from now and I encouraged her to discuss this
further with her spine surgeon as we have quite a while before any
decision needs to be made.  For the time being, I will monitor her
for side effects of our therapy and will obtain live enzymes, basic
metabolic panel (BMP), sedimentation rate, and CBC with
differential.  (CX #2, p. 225-226).

The claimant was seen in follow-up at the Spine Institute by Dr. Utter on March 7, 2013,

and again on June 14, 2013.  The later report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:   Ms. Berry is here for
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followup.  Since her last visit, she thinks she has slightly improved. 
She has been doing some home exercises.  She continues to have
pain.  She takes Percocet on a daily basis.  She reports that her back
pain is improved from surgery, but she still has pain there.  She also
describes a pelvic pain which she saw her GYN physician in the
past for; this was present prior to surgery as well.  She also has right
lower extremity pain that radiates down to the right foot.  She is
currently taking Neurontin for this.  She takes 300 mg 3-4 times
daily.  She continues to see Dr. Negron, and she is on oral
antibiotics.  She sees him on a regular basis.  He does do regular
labs. 

*          *           *

PLAN:   We discussed with the patient we can proceed with a CT
scan in 3 months.  This will be 1 year from her surgical date.  We
did renew prescription for Percocet.  She will continue with her
Neurontin.  We have discussed that she should see Pain
Management for continuation of her pain medications.  We also
recommend if she continues to have pelvic pain, to return to OB-
GYN for further evaluation regarding this. (CX #2, p. 229A). 

The claimant was seen at the Spine Institute on September 19, 2013.  The afore Progress Report

concludes: 

PLAN:   We discussed with the patient we do not see any nerve
compression on her CT scan today.  We discussed that the pain that
she has down the right lower extremity is the persistent pain from a
longstanding history of pain prior to surgery.  We discussed that we
recommend that she continue to wear the bone stimulator.  We also
discussed that we would be able to do her pain medicines for 3
months, longer after that, she will need to be in pain management. 
She is going to try and find a pain management physician, who she
was in with, in the past, in Texarkana.  We discussed that we would
not be able to do any pain medications after 3 months.  She
understands all this.  We will see her back in 1 year with CT scan of
the lumbar spine. 
(CX #2, p. 238A-238B).

The claimant was evaluated by Dr. Shailesh Vora, Board Certified in Neurology, Sleep

Disorder Medicine, Psychiatric and Geriatric Medicine, on September 25, 2013, at the request of
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her attorney.  In his September 18, 2013, correspondence requesting the afore, the April 9, 2006,

compensable back injury was identified as well as the appropriate guide utilized in determining

permanent physical impairment of Arkansas Workers’ Compensation injuries was disclosed by

claimant’s counsel. (CX #2, p. 238).

The September 25, 2013, report of Dr. Vora, reflects that he had access to the claimant’s

prior pertinent medical records and that a physical examination of the claimant was conducted. 

While evaluation report recited three (3) different assessments, to include back pain, depressive

disorder, and cervicalgia, Dr. Vora assessed the claimant with, “approximately 20%” disability. 

(CX #2, p. 243). 

The claimant also underwent a Vocational Analysis by Ms. Tanya Rutherford Owen, Ph.D,

with Rehabilitation Services, at the request of her attorney.  As a consequence of the afore a

detailed November 6, 2013, report was generated.  After reciting the claimant’s pervious work

history, the April 2006, compensable back injury, multiple surgeries in connection with the afore,

and the work restrictions placed on the claimant by her treating and evaluating physicians, Ms.

Owens concluded that the claimant would not be able to return to any of her past relevant work. 

The November 6, 2013, vocational analysis concludes:

SUMMARY

Mrs. Berry’s previous positions have consisted of light to medium
level work.  Return to work in that capacity is not possible with her
assigned physical restrictions.  Given her current capacity to work,
she would be unable to maintain competitive level employment. 
From my review of the above records and interview with Mrs.
Berry, it appears that she has sustained a total loss of earnings
capacity as a result of this injury.   .    .    (CX #2, p. 260).    

After a thorough consideration of all of the evidence in this record, to include the
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testimony of the witnesses, review of the medical reports and other documents, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to included April 9, 

2006, during which time the claimant earned an average weekly wage of $309.20, generating

compensation benefit rates of $206.00/$155.00, for total/permanent partial disability.

3. The January 18, 2008, Administrative Law Judge Opinion, which was affirmed by 

the Full Commission on July 30, 2008, and the Arkansas  Court of Appeals on April 22, 2009, is

res judicata and the law of the case.

4. On April 9, 2006, the claimant sustained a compensable injury to her back, from 

which she remained temporarily totally disabled and within her healing period, entitling her to the

payment of temporary total disability benefits from January 19, 2008, and continuing through

September 19, 2013.

5. The claimant reached the end of her healing period from the April 9, 2006, 

compensable back injury on September 19, 2013, with a permanent physical impairment as a

result of same in the amount of 20% to the body as a whole.

6. Medical treatment rendered to the claimant subsequent to the previous rulings of 

the Full Commission, has been reasonably necessary and causally related to the treatment of the

April 9, 2006, compensable back injury, save for the diagnostic, medical and surgical treatment

relative to the claimant’s cervical spine.

7. When the claimant’s age, education, work experience, and other matters reasonably
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expected to affect the her future earning capacity are considered, the evidence preponderates that

the claimant has been rendered incapable, because of the April 9, 2006, compensable injury, to

earn any meaningful wages in the same or other employment, and, as such, has been rendered

permanently totally disabled, pursuant to Ark. Code Ann. §11-9-519 (e) (1).

8. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the 

claimant’s compensable low back injury of April 9, 2006.

9. Respondents #1 have controverted this claim in its entirety, to include the payment

of

medical,  temporary total disability, permanent physical impairment, and permanent total

disability benefits.

10. The parties have reserved adjudicating issue #5 as set forth in the September 13, 

2013, Pre-hearing Order.

CONCLUSIONS

A previous hearing having been conducted in this claim in which the compensability of the 

April 9, 2006, back injury of the claimant was established and certain benefits awarded, with the

same being res judicata and law of the case, the issues at this juncture are the claimant’s

entitlement to additional workers’ compensation benefits.  Specifically, the claimant contends

entitlement to temporary total disability, indemnity benefits to correspond to her permanent

physical impairment, the payment of permanent total disability or in the alternative wage loss

disability, as well as medical benefits.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Temporary Total Disability Benefits.

In the prior January 18, 2008, ruling of the Administrative Law Judge, the same found that 

the claimant had failed to prove by a preponderance of the evidence that she was entitled to

temporary total disability benefits from the date of the compensable incident (April 9, 2006)

through the date of the order (January 18, 2008).  

The claimant sustained an unscheduled compensable injury.  Temporary total disability for

unscheduled injuries is that period within the healing period in which the claimant suffers a total

incapacity to earn wages.  Ark. State Highway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period continues until the claimant is as far restored as

the permanent nature of her injury will permit.  When the underlying condition causing the

disability stabilizes, and no further treatment will improve the injury, the healing period has

ended.  Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996). 

Conversely, a claimant’s healing period has not ended when treatment is being administered for

the healing and alleviation of the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 App. 200, 785

S.W.2d 51 (1990). 

As noted above, the prior order was filed by the Administrative Law Judge on January 18,

2008, which found that as of that date the claimant had failed to prove by a preponderance of the

evidence that she was entitled to temporary total disability benefits.  The medical in the record

reflects that the claimant was seen by Dr. Contreras on January 22, 2008.  The claimant registered

complaints of low back, hip, right foot, right leg pain along with swelling in the right knee.  The
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claimant underwent a lumbar melogram/CT scan of the lumbar spine pursuant to the directions of

Dr. Contreras on January 31, 2008.  As a consequence of the finding from the afore diagnostic

studies, Dr. Contreras opined that the claimant needed an decompressive laminectomy with

pedicle screws and a posterolateral fusion.  Dr. Contreras relayed during a March 4, 2008, visit,

that based on her current condition the claimant was unable to work.   

Additionally, due to the complexities of the surgical procedure, Dr. Contreras wanted to

refer to the claimant to a specialist in Dallas.  The claimant was initially seen by Dr. Contreras on

June 26, 2007.  The evidence preponderates that after obtaining the results of the diagnostic

studies, Dr. Contreras concluded that the claimant was totally incapacitated during the time from

his initial evaluation through March 4, 2008, to an indeterminate date.  

While it is undisputed that the claimant underwent cervical surgery for a non-compensable

injury on September 22, 2010, under the care of Dr. Contereras, the evidence nevertheless

preponderates that as of July 20,2010, permanent restrictions were placed on the claimant

attributable to her lumbar spine.  Additionally, the claimant was “facing future surgery” involving

“a decompressive laminectomy at L4-5 with complete disk removal and placement of bilateral

PLIF spacers followed by pedicle screws and a posterolateral fusion” as of July 20, 2010.  Finally,

as of July 20, 2010, that claimant had been informed that she would not be able to return to

gainful employment due to the severe nature of her back and the actual surgical procedure that

was required.   

The medical evidence in the record reflects that the claimant has been on continuous active

medical treatment in connection with her April 9, 2006, compensable back injury since January

22, 2008.  Indeed, the claimant has undergone three (3) surgical procedures in the treatment of the
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compensable back injury: March 23, 2011; September 24, 2012; and October 12, 2012. for

postsurgery would infection and surgical debridement.  The claimant was assessed infectious

disease – lumbar fusion complicated by methicillin-resistant Staphylococcus aureus (MRSA)

deep-seated wound infection with probable vertebral osteomyelitis and infected hardware, for

which she underwent antibiotic therapy.  The claimant was last seen by Dr. Utter, her treating

neurosurgeon, at the Spine Institute on September 19, 2013, directed to follow up with a local 

pain management physician, and to return to the Spine Institute in one (1) year. 

The claimant has sustained her burden of proof by a preponderance of the credible

evidence that she remained within her healing period and totally incapacitated from engaging in

gainful employment as a result of the April 9, 2006, compensable back injury for the period

covering January 19, 2008, and continuing through September 19, 2013.  Accordingly, the

evidence preponderates that the claimant is entitled to the payment of corresponding temporary

total disability benefits for the period January 19, 2008, through September 19, 2013. 

Medical Treatment 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that an employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of
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healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995) ; Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

As previously noted, the January 18, 2008, prior ruling to the Administrative Law Judge, 

which was affirmed the Full Commission and the Arkansas Court of Appeals, is res judicata and

law of the case.  Respondents #1 were found to be “liable for the payment of all medical treatment

contained in the record .   .   . related to the claimant’s compensable back injury; including but not

limited to, future treatment by Dr. Contreras   .    .”  As noted above, following the January 18,

2008, Order of the Administrative Law Judge, the claimant was next seen by Dr. Contreras on

January 22, 2008, in connection with the compensable April 9, 2006, back injury.  

The evidence in the record preponderates, with the exception of medical, diagnostic and

surgical treatment in connection with the claimant’s cervical spine, that the medical treatment

rendered to the claimant under the care of Dr. Contreras, to include referrals therefrom, has been

reasonably necessary and causally related to the treatment of the April 9, 2006, compensable back

injury.  The afore includes the referral of the claimant to the Spine Institute of Louisiana, medical

treatment provided at the AHEC Clinics, St. Michael Health System, Wadley Regional Medical

Center, Collom & Carney Clinic, and Dr. Sharma.  The claimant received medical treatment to

address the side-effects of the medications she received in the treatment of the compensable

injury.  The afore reflects reasonably necessary medical treatment.  The evidence preponderates

that the medical treatment the claimant received subsequent to the January 18, 2008, prior ruling

of the Commission constitutes reasonably necessary medical treatment in connection with the

April 9, 2006, compensable back injury.  Respondents #1 are liable for the payment of said
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treatment.  Respondents #1 controverted this claim in its entirety. 

Permanent Impairment Rating

The claimant underwent three (3) surgical procedures in the treatment of the April 9, 2006, 

compensable back injury.  In soliciting an anatomical impairment rating regarding the residuals of

the claimant’s injury from Dr. Vora, in addition to providing the prior pertinent medical records of

the claimant, counsel for the claimant cited that the same should be pursuant to the American

Medical Association Guide to Permanent Impairment, Fourth Edition.  Further, the compensable

April 9, 2006, back injury of the claimant was identified as the basis for the rating. The claimant

was examined by Dr. Vora on September 25, 2013, who concluded that she had incurred a

permanent physical impairment of 20% to the body as a whole. 

Table 75 of the AMA Guides to the Evaluation of Permanent Impairment (4th Ed. 1993),

set forth the basis for a rating involving a single-level spinal fusion with or without

decompression with residual signs or symptoms at 12% for the lumbar spine.  Multiple levels,

operated on with residual, medically documented pain and rigidity with or without muscle spasms

provide an additional 1% per level, and a second operation provides for an additional 2%.  The

Guide provides an additional 1% per operation for the third or subsequent operation. 

The claimant underwent the initial surgical procedure in connection with the treatment of

her compensable April 9, 2006, back injury on March 23, 2011.  The subsequent and more

extensive surgical procedure was performed on September 24, 2012.  The third surgery was

performed on October 10, 2012.  Following his evaluation of the claimant, Dr. Vora concluded

that the extent of her anatomical impairment was 20% to the body as a whole.  When stating an

opinion of a claimant’s impairment rating, Arkansas does not require any specific “magic words”
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with respect to expert opinions.  Opinions are to be judged upon the entirety of the opinion, not

validated or invalidated on the presence or lack of “magic words.” Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001); Averitt Express, Inc. v. Gilley, 104 Ark. App. 16, 289

S.W.3d 118 (2008).   The evidence preponderates that the claimant has incurred a 20% anatomical

impairment as a result of the April 9, 2006, compensable injury.  Respondents #1 converted this

claim in its entirety.

Permanent Total Disability 

Ark. Code Ann. §11-9-519, Compensation for disability – Total disability, provides, in

pertinent part:

(c)     In all other cases, permanent total disability shall be
determined in accordance with the facts.

(e)(1)   “Permanent total disability” means inability, because of
compensable or occupational disease, to earn any meaningful wages
in the same or other employment. 

(2)     The burden of proof shall be on the employee to prove
inability to earn any meaningful wage in the same or other
employment. 

The evidence in this record preponderates that, given the claimant’s prior consistent work history

and experience, she is physically incapable of earning any meaningful wages in the same or other

employment as a result of the April 9, 2006, compensable injury, and as such has been rendered

permanently totally disabled pursuant to the above Arkansas Workers’ Compensation provisions. 

The claimant, with a date of birth of July 25, 1962, was 43 years-old at the time of the

April 9, 2006, compensable back injury.  The claimant has not been gainfully employed since

suffering the compensable injury in the employment of respondents #1.  The clamant is a high
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school graduate who at one time obtained a certificate in child care.  The evidence discloses that

the claimant had consistent work history prior to the April 9, 2006, compensable back injury. 

Since sustaining her compensable injury, the claimant has undergone three (3) surgical procedures

in the treatment of same and has incurred a 20% anatomical impairment.  The claimant continues

to use bone stimulator, and is in a pain management program with Dr. Sharma in Texarkana.

The claimant is severely restricted in her physical activities of lifting, standing, bending,

walking, and sitting.  The claimant’s previous employment positions consisted of light to medium

level work.  A valid vocational analysis disclosed that the claimant is unable to return to work in

the afore capacity in light of her assigned physical restrictions.  Further, the claimant is unable to

maintain a competitive level of employment due to her current work capacity attributable to the

compensable injury.  The vocational analysis concluded that the claimant has sustained a total loss

of earnings capacity as a result of the April 9, 2006, compensable injury.  The claimant has

sustained her burden of proof by a preponderance of the credible evidence that she has been

rendered permanently totally disabled as a result of the April 9, 2006, compensable injury. 

Respondents #1 have controverted this claim from its inception.

AWARD

Respondents #1 are herein directed and ordered to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $206.00, for the period commencing

January 19, 2008, and continuing through September 19, 2013, the end of her healing period, as a

result of the April 9, 2006, compensable back injury.  Said sums accrued shall be paid in lump

without discount. 

Respondents #1 are further ordered and directed to pay to the claimant permanent partial
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disability benefits at the weekly benefit rate of $155.00, to correspond with the 20% permanent

physical impairment incurred by the claimant as a result of the April 9, 2006, compensable back

injury.

The claimant has been rendered permanently totally disabled as a result of the April 9,

2006, compensable back injury, pursuant to Ark. Code Ann. §11-9-519 (c) and (e) (1). 

Respondents are herein ordered and directed to pay appropriate corresponding indemnity benefits

to the claimant.  Said sums accrued shall be paid in lump without discount. 

Respondents #1 are herein ordered and directed to pay all reasonably necessary and

casually related medical, nursing, hospital, and other apparatus expenses growing out of and in

connection with the treatment of the April 9, 2006, compensable injury, which has been received

subsequent to the January 18, 2008, prior rulings in this claim, pursuant to Ark. Code Ann. §11-9-

508 (a) (Repl. 2002).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE

  

      
  
       


