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MICHAEL R. LANGLEY, EMPLOYEE   CLAIMANT

RHEEM AIR CONDITIONING CO., EMPLOYER RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,  Sebastian County,
Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On March 25, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on

December 31, 2013, and a pre hearing order filed on January 2, 2014.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 and with modification and without an objection is

made part of the record.  The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier existed on September 10,

2012.

3. The claimant's compensable injury to his right shoulder occurred on September 10,

2012.

The parties agreed to the following issues to be litigated:

1. Whether claimant is entitled to temporary total disability from September 18, 2013 to

November 4, 2013.

2. Attorney fees.

The claimant contends that he was returned to work on restricted duty and that the respondents

did not meet those restrictions.  The claimant contends that he is entitled to temporary total disability
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benefits from September 18, 2013 until November 4, 2013; he acknowledges that he worked parts of

some days during that period and that he received vacation pay during part of that period.  The claimant

contends that he was forced to use vacation pay because of the respondent’s failure to comply with

restrictions and that the use of vacation pay is not the same as the employer paying full wages because

the vacation pay is earned leave and not wages.  The claimant contends his attorney is entitled to an

appropriate attorney's fee.  The respondent contends that respondents accepted claimant's injury to his

right shoulder on September 10, 2012 as a compensable injury.  All appropriate medical expenses were

paid in accordance with the Arkansas Fee Schedule.  Further, respondents paid temporary total disability

benefits from September 24, 2013 through September 29, 2013.  Respondent contends that claimant

was provided work within his restrictions at all times following the work related injury with the

exception of those dates reflected above when respondents paid temporary total disability benefits.

Claimant continued to work for respondent following, the work related injury.  On September 18, 2013,

claimant underwent surgery for the work related injury.  He was taken off work until September 26,

2013, when he was returned to work effective September 26, 2013 with no use of the upper right

extremity.  Rheem was able to meet those restrictions and the claimant was returned to work at one

handed duty September 30, 2013.  The claimant elected to take accrued vacation at various times

thereafter.

The stipulations, agreed to by the parties are hereby accepted as fact.  From a review of the

record as a whole to include medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and observe the witness and his

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant, in this matter suffered an admittedly compensable right shoulder injury on

September 10, 2012.  He testified that he picked up a box weighing 80 pounds, while working for the

claimant hurting his right shoulder(T. 4).  He saw the plant doctor and returned to work, but continued

to have problems with his shoulder(T. 5).  In August of 2013, the plant  doctor referred the claimant
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to an orthopedic doctor and he saw Dr. Smith(T. 5; Rx 1, p. 18, 20).  The claimant had surgery on his

right shoulder on September 18, 2013(T. 5; Rx 1, p. 28).  The claimant stated that he was initially off

work for about a week and a half due to surgery and then returned to work(T. 5).  He added that he

missed work as of the date of his shoulder surgery(T. 6).  The claimant continued that once he returned

to work, he was not able to perform the work that the respondent assigned to him(T. 6).  The claimant

was released by Patrick Walton, P.A. on September 26, 2013 with no use of his right shoulder and

returned to work on September 30, 2013 by Dr. Loyd with one handed duty(T. 16-17; Rx 1, p. 29-30).

On that day he worked for 45 minutes before his shoulder began hurting(T. 6).  He then saw Dr. Loyd,

the company doctor(T. 6).  The claimant testified that he told Dr. Loyd that he was having shoulder

pain while doing his assigned job(T. 6).  The claimant returned to Dr. Loyd on October 1, 2013,

complaining about shoulder pain as a result of his work(T. 6; Rx 1, p. 31).  The claimant could not work

and take narcotics, so he was sent home early( Rx 1, p. 31, 33).  The claimant stated that he had a

prescription for Oxycodone(T. 7).  The claimant added that he worked about three hours(T. 7).  He

stated that the work he was doing required him to bend over.  The claimant testified that he was not

supposed to move his right shoulder and every time he bent over his right shoulder moved(T. 8).  He

added that when he bent over his shoulder hung down.  The claimant stated that he had movement in

the right shoulder even while doing one handed duty with his left hand(T. 8).  The claimant testified that

he was picking tubing out of a bin, putting it in a machine and  putting it in another bin(T. 8).  The job

required bending and twisting(T. 8).  The claimant stated that his right arm muscles would move even

though he was using his left hand to do the job.  He added that the restrictions from his surgeon were

for no use of the right upper extremity(T. 9).  The claimant continued that Dr. Loyd assigned the one

handed duty(T. 9, 16 ).  The claimant returned to work on October 2.  He stated that he had been given

Tramadol for pain, but it made him sick(T. 10).  Dr. Loyd’s note confirmed the claimant’s testimony(

Rx 1, p. 32).  Dr. Loyd discontinued the use of Tramadol(T. 11).  The claimant stated that he had to

leave work on October 2, after working four hours(T. 11 Rx 1, p. 33).  He added that his shoulder hurt.

The claimant returned to work the next day(T. 11). He testified that his shoulder bothered him on
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October 3, 2013.  He stated that he returned to see Dr. Loyd and discussed taking off work ( Rx 1, p.

34).  The occupational notes from October 3, 2013 reflect that it was not safe for the claimant to use

Oxycodone at work(T. 11).  The claimant stated that he could not perform the job assigned by the

respondent without Oxycodone(T. 12).  The claimant stated that he tried to work without medication

and then decided to take vacation.  The claimant testified that he took his vacation time to “give my

shoulder time to heal”(T. 36).  He added that he had no intention of taking vacation time during this

period before the accident or before he realized that he could not do his assigned job(T. 36).  The

claimant stated that he did not tell Joe Keith that he was taking vacation so he would not lose it(T. 36).

He added that he knew he would not loose his vacation, but would have been paid for the time(T. 22,

27, 36).  He added that his shoulder got better while he was off(T. 12).  Joe Keith, Safety Manager for

the respondent, stated that the claimant told him the job duties he had when he first returned to work

were causing him pain(T. 28).  Mr. Keith stated that he referred the claimant to Dr. Loyd( Rx 1, p. 31).

He added that he knew the claimant had a “day or two” of pain issues(T. 29).  The witness continued

that he did not offer the claimant another job after learning that his assigned job was causing him

pain(T. 29).  The claimant testified that he continued physical therapy while he was off, completed his

vacation and returned to work(T. 12).  The claimant was given a different job upon return to work.  He

testified that he was put in wire prep, sitting down using one hand.  He added that his shoulder did not

move(T. 12-13).  The claimant continued that the job he had after his vacation was easier(T. 13).  He

stated that he was able to do the second job.  The claimant testified that he was still employed by the

respondent.  The claimant stated that after his surgery on September 18, 2013, he did not return to work

until November 4, 2013(T. 13).  He added that between his surgery and his final return to work he was

not able to perform the full extent of the job duties that he was assigned by the respondent(T. 14).  The

claimant stated that he tried several days, went home early and missed one day all together(T. 14).   

DISCUSSION

The Commission has been asked to determine if the claimant is entitled to temporary total

disability from September 18, 2013 to November 4, 2013.  The claimant sustained an admittedly
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compensable right shoulder injury on September 10, 2012.  Temporary total disability is that period

within the healing period in which the employee suffers a total incapacitation to earn wages, Ark. State

Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here, the claimant had surgery on

September 18, 2013.  He was returned to restricted duty with no use of his right shoulder on September

26, 2013 and released by Dr. Loyd to one handed duty to return to work on September 30, 2013.  The

claimant returned to work, but quickly learned that the duties he was assigned caused him right shoulder

pain.  The claimant’s testimony about his job duties upon his initial return to work and his continuing

shoulder pain confirms that he was unable to perform the duties assigned.  The claimant returned to

see Dr. Loyd several times and told his safety manager that he was having pain while performing his

assigned duties.  There was no offer made of other jobs or duties.  The claimant stated he was unable

to perform his duties without the use of pain medication.  There is no question that the claimant

attempted to work the duties he was assigned.  Each attempt resulted in pain and incomplete work days.

The claimant readily admits that he took vacation.  He states he took vacation days to allow his shoulder

to heal.  The claimant stated that he had no intention of taking vacation days prior to his injury or

inability to work the duties assigned.  Furthermore, the claimant was assigned an easier job upon return

from vacation on November 4, 2013.  He testified that he was able to perform these job duties with no

problems.  Clearly, the claimant could have been assigned a job that better fit his restrictions when he

was first returned to work.  The respondent’s witness stated that he was aware of the claimant’s

continuing pain issues and did not offer him another, easier job.   

Arkansas Code Annotated §11-9-807(b) states if an injured employee receives full wages during

disability, they are not entitled to compensation during the period.  Arkansas courts have held that “full

wages” under subsection (b) of A.C.A §11-9-807 refers to the money rate paid to recompense services

rendered, and vacation pay is that sum received as an employee benefit, when no services are rendered.,

St. Edward Med. Ctr. v. Howard, 2012 Ark. App. 673(Nov. 28, 2012).  Here, the claimant’s use of

vacation time is not the same as the employer paying full wages.  The vacation pay is leave that was

earned, not wages. The claimant had to take his vacation because the respondent did not provide him
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with work that complied with his assigned restrictions.  The result was that the claimant was unable to

perform the full extent of the job duties initially assigned to him by the respondent.  He was clearly in

a healing period and totally incapacitated to earn wages from September 19, 2013 to November 4, 2013.

FINDING OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven, by a preponderance of the evidence, that he was incapacitated

to earn wages from September 18, 2013 the date of his shoulder surgery to November

4, 2013 when he returned from vacation.  The claimant’s use of vacation time does not

constitute “full wages” under A.C.A.  §11-9-807(b).    Therefore, he is entitled to

temporary total disability from September 18, 2013 until November 4, 2013.

2. The claimant’s attorney is entitled to an attorney fee based on the above findings.

ORDER

The respondents shall pay the claimant temporary total disability from September 18, 2013 to

November 4, 2013.  They shall pay an attorney fee to the claimant’s attorney based on the award of

temporary total disability.

IT IS SO ORDERED.

________________________
Amy Grimes
Administrative Law Judge


