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STATEMENT OF THE CASE

A hearing was conducted June 27, 2014, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

This claim has an extremely lengthy procedural history.  Most recently, a

prehearing conference was conducted in this claim on May 7, 2014, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that

the stipulations, issues, as well as their respective contentions were correctly set out

in the Prehearing Order, subject to some additional stipulations agreed to at the

hearing as set out further below which further narrowed the issue to a determination

of wage-loss disability only.  A copy of the Prehearing Order was introduced, without

objection, as “Commission’s Exhibit 1.”

At the prehearing conference, the parties agreed that the employee/employer
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relationship existed at all relevant times, including October 31, 2012; that the

claimant sustained a compensable right shoulder injury arising out of and during the

course of her employment on said date; that respondents had paid various medical

and indemnity benefits; and that respondents had controverted all benefits beyond

those accepted and/or previously paid.   At the hearing, the parties further stipulated

that the claimant’s average weekly wage at the time of her admitted injury was

$289.00 per week, entitling the claimant to compensation rates of $193.00 per week

for temporary total disability and $154.00 per week for permanent partial disability.

The parties also stipulated that the claimant reached maximum medical

improvement on January 30, 2014, and that respondents had accepted a ten

percent (10%) whole body impairment which was being paid at the time of the within

hearing.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to wage-loss disability.

Claimant contended, in summary, that as a result of her admitted,

compensable injury and two (2) surgeries that in addition to the ten percent (10%)

impairment rating,  she sustained a thirty percent (30%) wage-loss disability.

The respondents contended that it had accepted and had paid all appropriate

benefits to which the claimant was entitled; that the claimant could not prove

entitlement wage-loss disability.  Alternatively, respondents maintained that it, at all

times, made work available to the claimant prior to her termination, and that even
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if the claimant sustained permanent impairment, she was not entitled to any wage-

loss disability.

The claimant testified in her own behalf.  Daniel Engelken was called as a

witness by the respondents.   The record is composed solely of the transcript of the

June 27, 2014, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that she is entitled to wage-loss disability in excess of her

permanent impairment.

4. Issues not addressed herein are specifically reserved.

DISCUSSION

The material facts in this claim are basically undisputed.  As reflected by the

Prehearing Order introduced as “Commission’s Exhibit 1,” initially, the parties were
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unable to agree on various relevant facts such as the claimant’s compensation rate,

healing period, and extent of permanent impairment which were stipulated to at the

hearing.  Accordingly, the sole, unresolved issue at the time of the hearing

concerned claimant’s entitlement to wage-loss disability, if any.  Based upon the

medical evidence, together with the claimant’s course of conduct and work history,

the record simply does not support the within claim for wage-loss disability.

The claimant, Lisa Looney, is forty-three (43) years old.  After graduating

high school, the claimant received some vocational training in data processing.  In

addition, the claimant received training as a certified nurse assistant.  The claimant

has worked at a number of nursing homes, specifically, Rose Care, Geriatrics, and

the Manor at Elfindale in Springfield, Missouri.  In addition, the claimant has also

worked in convenience stores as a clerk, as a night clerk at a motel, as well as

various housekeeping and janitorial jobs.  The claimant began working for the

employer herein on or about August, 2012, in housekeeping.  The claimant

sustained an admitted compensable injury on October 31, 2012, as the result of a

specific incident when she lifted and threw a bag of linen into a linen chute, injuring

her right shoulder.  The respondent-employer exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

prompt medical treatment, as well as paying all appropriate temporary total

disability.

The claimant was initially examined and treated by the company doctor, Dr.
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Michael Lack, who referred the claimant to Dr. Brian G. Dickson, an orthopedic

surgeon in Jonesboro, Arkansas.  The claimant has undergone two (2) surgical

procedures on her right shoulder.  The claimant first underwent surgery on January

28, 2013, specifically, a right shoulder arthroscopic subacromial decompression and

debridement of the SLAP tear with debridement of rotator cuff tear and mini open

rotator cuff repair.  (Cl. Ex. A, p.3)

Following her shoulder surgery, the claimant returned to work for the

employer herein and was provided light-duty employment.  The claimant underwent

a second surgical procedure to remove scar tissue on June 26, 2013, followed by

a course of physical therapy.  (Cl. Ex. A, p.7)

Again, the claimant returned to work for the employer herein until she was

terminated by the employer for reasons unrelated to the within claim, specifically,

due to excessive absenteeism.  The claimant’s employment was terminated on or

about March 6, 2014.  Following the claimant’s termination from employment, she

applied for unemployment compensation which was denied, apparently because her

termination was for cause.  At the time of the within hearing, the claimant had

returned to work for another employer while working part-time only, earning $174.00

per week.  The record reflects that the claimant was earning $7.25 per hour which

would be the equivalent of $290.00 per week for full-time employment, comparable

to the wages that the claimant earned at the time of her admitted injury.

Daniel Engelken was called as a witness by the employer.  Mr. Engelken is
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the Operation Manager for Environmental Services at St. Bernards Medical Center.

In addition, Mr. Engelken was the claimant’s immediate supervisor.  Rather than

conduct an exhaustive analysis of his testimony, suffice it to say that the claimant

underwent a series of progressive discipline due to her excessive absenteeism.  Mr.

Engelken stated that he made it very clear to the claimant that her continued un-

excused absences would result in her termination.  There is no claim that the

claimant was discharged for any reasons related to her injury.

On cross-examination, the claimant candidly acknowledged that Dr. Dickson

did not place any physical restrictions on her activities at the time he released her

and assessed a ten percent (10%) whole body impairment.  (Cl. Ex. A, pp.11-12)

ADJUDICATION

Ark. Code Ann. §11-9-522 provides, in part:

(b)(1)     In considering claims for permanent partial disability benefits
in excess of the employee’s percentage of permanent physical
impairment, the Workers’ Compensation Commission may take into
account, in addition to the percentage of permanent physical
impairment, such factors as the employee’s age, education, work
experience, and other matters reasonably expected to affect his or
her future earning capacity.

(2)     However, so long as an employee, subsequent to his or her
injury, has returned to work, has obtained other employment, or has
a bona fide and reasonably obtainable offer to be employed at wages
equal to or greater than his or her average weekly wage at the time
of the accident, he or she shall not be entitled to permanent partial
disability benefits in excess of the percentage or permanent physical
impairment established, by a preponderance of the medical testimony
and evidence.

(c)(1)     The employer or his or her workers’ compensation insurance
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carrier shall have the burden of proving the employee’s employment
or the employee’s receipt of a bona fide offer to be employed, at
wages equal to or greater than his or her average weekly wage at the
time of the accident.

(2)     Included in the stated intent of this section is to enable an
employer to reduce or diminish payments of benefits for the functional
disability, disability in excess of permanent physical impairment,
which, in fact, no longer exists, or exists because of discharge for
misconduct in connection with the work, or because the employee left
his or her work voluntarily and without good cause connected with the
work.

The claimant has the burden of proving entitlement to wage-loss disability.

The medical evidence reflects that the claimant was released without any physical

restrictions.  In fact, the claimant acknowledged, on cross-examination, that no

restrictions were placed on her activities.  (Tr.36)

Further, the claimant returned to work for the employer herein and was

terminated for cause.  Thereafter, the claimant returned to work for another

employer earning less money; however, as previously pointed out, the claimant was

only working part-time.  There is no competent evidence that the claimant is unable

to return to work full-time.

In view of the foregoing, it is hereby determined that the claimant has failed

to prove that she is entitled to wage-loss disability.  Accordingly, the within claim is

hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


