
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G301431

SHEILA C. LEWIS, EMPLOYEE CLAIMANT

NATIONAL OILWELL VARCO, 
a/k/a FIBER GLASS SYSTEMS LP, EMPLOYER RESPONDENT

NEW HAMPSHIRE INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 7, 2014 

Hearing before Chief Administrative Law Judge David Greenbaum on January
13, 2014, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted January 13, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits. 

A prehearing conference was conducted in this claim on November 27,

2013, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, the issue, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit

1.”
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It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including February 6, 2013; that the claimant sustained

a compensable cervical injury as the result of a specific incident on said date;

that her average weekly wage was sufficient to entitle her to compensation

rates of $411.00 per week for temporary total disability and $308.00 per week

for permanent partial disability; that respondents had paid, and continued to

pay, all appropriate temporary total disability, to date; and that respondents

had controverted the claimant’s entitlement to recommended surgery.

By agreement of the parties, the sole issue presented for determination

was whether a proposed cervical surgery was reasonably necessary.

Claimant contended, in summary, that her primary and authorized

treating physician, Dr. Kathryn J. McCarthy, had recommended surgery which

respondents had failed and/or refused to authorize; that the surgery was

reasonably necessary, as well as related to the admitted injury and should be

paid by respondents.

The respondents contended that the proposed surgery was not

reasonably necessary or related to the admitted incident.

The claimant was the only lay witness to testify.  At the hearing,

respondents pointed out that the claimant had been examined by Dr. Steven

L. Cathey and that respondents were still waiting on a narrative report from Dr.
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Cathey concerning his opinion on the issue presented for determination.

Apparently, the claimant was examined by Dr. Cathey on December 12, 2013.

Respondents requested that the record be supplemented with the report of Dr.

Cathey which he apparently had failed to submit.  I agreed to allow the report

to be submitted within twenty-one (21) days from the date of the hearing which

would correspond with the preparation of the transcript.  Claimant’s attorney

did not object so long as the report was timely submitted.  At the hearing, the

claimant also announced that she had not received a disability check since

December 13, 2013, which was the day following Dr. Cathey’s examination.

Respondent’s attorney stated that he was unaware that respondents had

terminated temporary total disability, maintaining that his last communication

with the carrier indicated that it was continuing to pay temporary total

disability.  (Tr.6-9) 

Subsequent to the hearing, respondents submitted a December 12,

2013, report from Dr. Cathey, as well as an addendum to said report which

were received on January 14, 2014.  The record in this claim consists solely

of the transcript of the January 13, 2014, hearing containing numerous

exhibits, together with Dr. Cathey’s December 12, 2013, clinic notes which

have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that the surgery recommended by Dr. Kathryn McCarthy is reasonably

necessary and causally related to the claimant’s February 6, 2013,

admitted injury and should be paid by the respondents.

4. Respondents are responsible for continued reasonably necessary

medical treatment, including, but not limited to cervical surgery

proposed by Dr. Kathryn McCarthy, as well as continued temporary

total disability until such date as the claimant reaches maximum

medical improvement.

5. Additional issues are, by necessity, specifically reserved.

DISCUSSION

The facts in this claim are basically undisputed.  As reflected by the



5LEW IS – G301431

stipulations, the claimant sustained a compensable cervical injury arising out

of and during the course of her employment on February 6, 2013.  The record

reflects that respondents exercised good faith in meeting its obligations under

our workers’ compensation laws by providing the claimant with prompt,

reasonably necessary medical treatment, as well as paying all appropriate

temporary total disability through at least December 13, 2013.  The record

reflects that the claimant’s authorized treating physician recommended

surgery to address the claimant’s continued physical problems.  Apparently,

after surgery was recommended, claimant’s treating physician attempted to

obtain pre-authorization for the recommended surgery at which time the

respondent/carrier submitted the claimant’s medical records to an out-of-state

peer review physician of unknown credibility for an opinion concerning the

medical necessity of the proposed surgery.  The physician that reviewed the

claimant’s records determined that the recommended surgery should not be

certified.  Thereafter, respondents requested that the claimant undergo an

independent medical examination by a physician selected by the respondents

at which time the claimant was sent to Dr. Steven Cathey, a neurosurgeon in

North Little Rock, Arkansas, for his opinion concerning whether surgery was

reasonably necessary.  Dr. Cathey opined that surgery was indicated, but

further opined that he did not believe the surgery was related to the admitted
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occupational injury.  As will be set out further below, it appears that Dr. Cathey

has attempted to make a judicial determination concerning respondents’

responsibility for the proposed surgery.  It appears that Dr. Cathey, while

agreeing that surgery is appropriate, attributes the major cause of the

claimant’s need for surgery to the pre-existing condition.  A determination as

to the major cause of the claimant’s need for surgical intervention is not

required in a determination concerning the need for additional medical

treatment under the workers’ compensation law.

The claimant, Sheila C. Lewis, testified in her own behalf.  The claimant

is forty-six (46) years old.  She has a high school education.  The claimant

worked for the employer for more than two and one-half (2 ½) years prior to

sustaining an admitted, compensable cervical injury on February 6, 2013.

Although the exact cause of the claimant’s work injury at the time of her injury

was hard to conceptualize, the claimant’s description of the injury on both

direct-examination and cross-examination is set out below:

Q     Tell us what your job was there at Varco?

A     I lift fiberglass onto a truck.  Let me look.  I lift I would say eight pallets of
fiberglass like so onto a pallet, I man, onto a pallet jack that I drove.

Q     Okay.

A     Like so.
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Q     You drove a pallet jack truck?

A     The standing up truck.

Q     Okay.

A     This is a standing up pallet jack truck.

Q     Okay.

A     I unloaded at least eight kegs of these a day within an eight-hour period
into the bays which are so – there’s four racks of fiberglass, 50-pound kegs
of glass.  That’s the weight of the glass.

Q     And you have some pictures that you’ve been showing to Judge
Greenbaum about the fork truck that you drove.

A     Uh-huh.

Q     And the bays in which you would put these fiberglass items.  Did you –
you have to put those items into the bays by hand?

A     Yes.

Q     Okay.  But you drove them up to the bay with the forklift?

A     Right.

Q     Okay.

A     Which it’s actually even, but I have to pick the kegs up and put them into
each rack, which was four racks across.

Q     Okay.  All right.  And do you know how much these items weigh?

A     They’re 50, some of them are 55 pounds, each one.

Q     Okay.  How long had you been working there before you got hurt?



8LEW IS – G301431

A     I been there two-and-a-half years.

Q     Okay.  During this two-and-a-half years that you were working there,
were you pretty much doing the same thing that you’ve just described to us?

A     Yes, sir.

Q     Okay.  Tell us what happened on February the 6th?

A     I was performing my job.  I was lifting the kegs.  I was fine, and I lift and
I put them up on the shelf.  Then all of a sudden, I got real dizzy and I went to
step down off of the truck because I felt like I couldn’t go any farther.  And
then I stepped down, I felt a – I don’t know if it was a pop or what, but I got
real lightheaded and my coworkers came to me, two or three of them, and
asked me was I okay.  I told them I didn’t know what was going on at that
point.  So they sat me down in a chair and someone called someone else, and
then they called my husband and he came and got me and we went to the ER
at Baptist, and at that point that’s when they examined me.  (Tr.11-13)

* * * * *
BY MR. RYBURN:

Q     Ms. Lewis, you kind of described something that sounds like maybe a
heavy-duty job that you’ve got.

A     Yes, sir.

Q     You’re picking up barrels and putting them on a forklift that’s a walk-on
forklift?

A     Yes, sir.

Q     How much do those barrels weigh?

A     They’re 50 to 55 pounds each keg, each keg.  Yes, sir.

Q     And what happened to you, did you – what did you step off of?  I missed
that.
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A     Off of this fork truck.

Q     So you were standing on the fork truck?

A     Right.

Q     And you just stepped to the ground?

A     I stepped – I got lightheaded on the fork truck.  I got dizzy.  So I went –

Q     Why did you get dizzy?  What do you mean?

A     From lifting.  When I was lifting, I found myself to get kind of – so when
I stepped down off of the truck to grab, I grabbed a hold to the side, and I
called one of my coworkers and I told her I couldn’t – I didn’t know what was
wrong with me but I couldn’t – it was like I was blurred.  I was dizzy.  I couldn’t
walk on my own.

Q     So what was it that hurt your neck, what part of that?

A     It was – my neck was hurting I assume from lifting....  (Tr.22-23)

The claimant was initially examined and treated at the emergency room

of the Baptist Hospital in North Little Rock, Arkansas.  The claimant has not

returned to gainful employment since her injury.  The claimant testified that

after her emergency room treatment, the employer sent her to the company

physicians at Concentra in North Little Rock, Arkansas, where she was

examined and treated by Dr. Kelly Johnson.  Dr. Johnson continued the

claimant off work and began a conservative treatment plan including physical

therapy and medication.  Dr. Johnson eventually performed a MRI of the

claimant’s cervical spine which revealed abnormalities at C4-5, as well as
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multiple level foraminal compromise bilaterally as well as left upper extremity

foraminal compromise at the C4-5 and C5-6 levels.  The claimant was

referred to Dr. Kathryn McCarthy, a orthopedic surgeon with Arkansas

Specialty Orthopaedics in Little Rock, Arkansas.   (Cl. Ex. A, pp.14-18)

The claimant was initially evaluated by Dr. McCarthy on April 11, 2013.

Dr. McCarthy continued the claimant with conservative treatment, as well as

additional physical therapy which the claimant described as different from the

physical therapy previously prescribed.  The claimant stated that her

condition actually got worse after the physical therapy.  Following a failed

course of conservative treatment, Dr. McCarthy recommended surgery,

specifically, an ACDF from C4-6 with instrumentation and allograft.  The

claimant returned to Dr. McCarthy on July 11, 2013, and August 8, 2013, at

which time Dr. McCarthy continued to recommend the ACDF.  Dr. McCarthy

stated that the claimant could continue to work with limitations of no lifting

more than ten (10) pounds and no overhead work until the surgical

intervention was approved.  (Cl. Ex. A, pp.27-31)

Apparently, following Dr. McCarthy’s initial recommendation,

respondents, by and through its claims adjustor requested an opinion

concerning the medical necessity of the treatment recommended by Dr.

McCarthy.  A review was performed by one Dr. Allen Deutsch, believed to be
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an orthopedic surgeon in Hazelwood, Missouri.  Dr. Deutsch issued a June

19, 2013, report in which he determined that based upon the clinical

information submitted for review, the recommended surgery and

hospitalization should not be certified.  (Resp. Ex. A)

On November 13, 2013, Dr. McCarthy issued a letter of medical

necessity concerning the proposed surgery.  Dr. McCarthy consulted with

another orthopedic surgeon, Dr. Oh in the same clinic on November 13, 2013,

and again recommended a C4-5 and C5-6 ACDF with allograft and plate

fixation.  (Cl. Ex. A, p.32)

Next, respondents requested that the claimant undergo an independent

medical evaluation by Dr. Steven L. Cathey, a neurosurgeon in North Little

Rock, Arkansas.  Dr. Cathey performed a physical examination on December

12, 2013.  Dr. Cathey found that the claimant’s neurological examination was

negative based upon physical examination.  Unfortunately, Dr. Cathey stated

that respondents did not provide him with a copy of the MRI report and that

the claimant did not bring the films in for review which he would require prior

to making a decision on the need for operative intervention.  It is unclear when

Dr. Cathey actually reviewed the MRI because the addendum to his clinic note

of December 12, 2013, is the same date.  In his addendum, Dr. Cathey issued

the following opinion:
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She has degenerative cervical disc disease at C4-C5 and C5-C6.
There is some foraminal narrowing.

In my opinion, these degenerative changes clearly pre-existed
the occupational injury in question.  Although I agree with Dr.
McCarthy in that there is an indication for going ahead with
operative intervention as she has offered the patient, I do not
believe the surgery would be related in any way to the
occupational injury.  (Emphasis supplied)

ADJUDICATION

The sole issue presented for determination is whether the surgery

recommended by claimant’s primary and authorized treating physician is

reasonably necessary and related to the admitted injury.

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  Ark. Code Ann. §11-9-508(a)(Repl. 2002); American

Greeting Corp. v. Garey, 61 Ark. App. 17, 963 S.W.2d 613 (1998).  Injured

employees must prove that medical services are reasonably necessary by a

preponderance of the evidence; however, those services may include that

necessary  to  accurately  diagnose  the  nature  and  extent  of  the

compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the  damage  produced  by  the  compensable  injury.

 Ark.  Code  Ann.  §11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc.,
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51 Ark. App. 100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v.

Pipin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

A pre-existing disease or infirmity of an employee does not disqualify

a claim under the arising out of employment requirement if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce

the death or disability for which compensation is sought.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 871 (1985).  To prove entitlement

to medical treatment, a claimant need not prove that the work injury was the

major cause of the need for treatment.  General Electric Railcar Repair

Service v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).

It is undisputed that the claimant sustained a cervical injury as the result

of a work-related incident on February 6, 2013.  Although the medical record

reflects that the claimant had a pre-existing degenerative condition, said

condition was asymptomatic prior to the February 6, 2013, injury.  Clearly, the

claimant’s injury aggravated the pre-existing condition.  The claimant’s

authorized treating physician, as well as respondents’ independent medical

examiner have opined that cervical surgery recommended is reasonably

necessary.  The claimant is not required to prove that the major cause for the

need for surgery is the February 6, 2013, admitted injury.  Respondents are

responsible for all reasonably necessary medical treatment, including, but not
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limited to the surgery recommended.  Accordingly, I hereby make the

following:

AWARD

Respondent, New Hampshire Insurance Company, is hereby directed

and ordered to pay continued reasonably necessary medical treatment,

including, but not limited to the surgery recommended by Dr. Kathryn

McCarthy, together with continued reasonably necessary medical treatment.

Although not an issue at the time of the within hearing, respondents

remain responsible for continued temporary total disability at the rate of

$411.00 per week until such time as claimant’s healing period is determined

to have ended.

All accrued benefits shall be paid in lump sum and without discount.

Additional issues are, by necessity, specifically reserved.

This Award shall bear interest at the legal rate until paid. 

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


