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STATEMENT OF THE CASE

A hearing was conducted on January 30, 2014, to determine the

claimant’s entitlement to additional workers’ compensation benefits.

This claim has an unusual procedural history.  A prehearing conference

was conducted in this claim on November 4, 2013, before another

Administrative Law Judge, at which time the claim was scheduled for a formal

hearing on December 5, 2013.  Thereafter, the parties notified the

Administrative Law Judge that a settlement agreement had been reached and

that the parties were attempting to get a waiver from a third-party disability
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provider, at which time the hearing was cancelled pending receipt of a

settlement agreement.  Apparently, for reasons not fully explained, a Joint

Petition settlement was never filed which prompted the claimant to again

request a hearing on the merits.  The claim was rescheduled for a hearing on

January 30, 2014.  Following the prehearing conference, a Prehearing Order

was filed on November 7, 2013.  At the hearing, the parties announced that

all the stipulations set forth in the November 7, 2013, Order still applied.  Said

stipulations are set out below:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The employee/employer/insurance carrier relationship existed on or
about April 22, 2011, when the claimant sustained a compensable
injury to his back.

3. The claim was accepted as compensable and benefits were paid
pursuant thereto.

4. Claimant was hired and began work for the respondent employer on or
about February 24, 2011.

5. Claimant’s average weekly wage entitles him to the maximum
compensation rates.

6. The related medical expenses have been and are currently being paid
by respondents.

7. Claimant received a gross total of $5,124.60 in short-term disability
benefits (from SunLife Financial) for the period of time from May 24,
2011, through August 22, 2011.
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8. Claimant also used a group health plan (with Blue Advantage
Administrators of Arkansas) topay for his medical treatment related to
his April 22, 2011, injury herein.

9. Dr. Scott Schlesinger assigned the claimant a rating of ten percent
(10%) to the body as a whole in connection with his compensable
injury.

10. Claimant reached maximum medical improvement and the end of his
healing period on August 3, 2012.

The Prehearing Order filed November 7, 2013, identified the following

issues to be presented for determination:

1. Whether the claimant is entitled to a permanent partial impairment
rating and benefits pursuant thereto.

2. Whether the claimant is entitled to wage-loss disability benefits.

3. Whether respondents are entitled to an offset or credit.

4. Whether the claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Because one of the issues concerned claimant’s entitlement to wage-

loss disability, if any, the parties stipulated that at the time of the claimant’s

admitted injury on April 22, 2011, his average weekly wage was $1,062.00.

In addition, the parties announced that the ten percent (10%)

permanent impairment rating assigned by Dr. Scott Schlesinger had been

accepted and paid without controversion.  Respondents specifically

controverted all wage-loss disability for purposes of attorney’s fees.
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The claimant contended, in summary, that he was entitled to wage-loss

disability in an amount to be determined by this Commission, together with a

controverted attorney’s fee on any wage-loss disability awarded.  With respect

to the respondents’ claim for a credit or offset, the claimant acknowledged that

he received long-term and short-term disability benefits paid by a company

called SunLife Financial.  The claimant asserted that the third-party disability

provider required him to sign a contract which provided that the claimant

pursue social security benefits and that, in the event he was successful in his

social security disability claim, the disability providers would be entitled to

reimbursement for benefits paid out of the claimant’s social security disability

benefits.  The claimant contended that respondents cannot claim credit for

benefits paid since the Social Security Administration would receive a credit.

Respondents’ contentions, as reflected by the November 7, 2013,

Prehearing Order, are set out below:

1. Respondents contend that all benefits to which the claimant is entitled
have been paid (or are being paid) and have not been controverted.

2. All related medical expenses have been or are being paid by the
respondents.

3. The respondents paid temporary disability benefits to the claimant at all
times he was off work as a result of the compensable injury herein.
Specifically, the respondents (over) paid temporary total disability
benefits to the claimant at the (gross) rate of $575.00 for the period of
time from May 17, 2011, through July 22, 2013.  In total, the
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respondents have paid, to the claimant, a net total of $52,232.10 in
temporary total disability benefits.

4. Claimant is no longer employed by the respondent employer.

5. Respondents assert, pursuant to Ark. Code Ann. §11-9-411, an offset
for the short-term disability and group health medical benefits the
claimant has already received as a result of his April 22, 2011, injury

6. On August 2, 2012, the claimant participated in a functional capacity
evaluation, the results of which revealed that he demonstrated the
ability to perform work in the Heavy classification of work as defined by
the U.S. Department of Labor’s guidelines.

7. According to the claimant’s treating physician, Dr. Scott Schlesinger,
the claimant reached the end of his healing period on August 3, 2012.

8. Claimant reached maximum medical improvement on August 3, 2012.

9. On January 29, 2013, Dr. Schlesinger assigned to the claimant a ten
percent (10%) anatomical impairment rating to the body as a whole in
connection with his injury.

10. Respondents accepted and paid the anatomical impairment rating
assigned to the claimant.

11. Claimant is limited to this impairment rating.

12. Respondents have overpaid indemnity benefits to the claimant in the
amount of $1,552.09; thus, they are entitled to a credit or offset (in the
amount of $1,552.09) in the event the claimant is awarded additional
benefits.

13. Similarly, in the alternative, if it is determined the claimant is entitled to
any additional benefits, the respondents hereby request a setoff for all
other benefits paid by the claimant’s group health carrier, all other
short-term disability benefits received by the claimant, all long-term
disability benefits received by the claimant, and all unemployment
benefits received by the claimant.
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At  the  within  hearing,  respondents  amended  contention  #5  to  add

long-term disability benefits, as well as short-term disability benefits to their

claim for credit, maintaining that pursuant to Ark. Code Ann. §11-9-411 it was

asserting an offset in a combined total of $14,377.32 while introducing exhibits

reflecting the payments made for both short-term and long-term disability.  A

copy of the Prehearing Order, as amended during the hearing was introduced

without objection as “Commission’s Exhibit #1.)

The claimant, Anthony Lewis, was the only lay witness to testify. The

record is composed solely of the transcript of the January 30, 2014, hearing

containing numerous exhibits.  At the conclusion of the hearing, this

Administrative Law Judge directed the parties to submit letter briefs

addressing their respective arguments concerning respondents’ request for

a credit or setoff of all short-term and long-term disability benefits paid by

SunLife Financial.  For reasons set out further below, I did not find either of

the briefs to be instructive on the issue of respondents’ entitlement to a credit

pursuant to Ark. Code Ann. §11-9-411.  Nevertheless, said briefs have been

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having
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had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that he is entitled to a wage-loss disability of twenty percent (20%) to

the body as a whole in excess of the ten percent (10%) anatomical

impairment rating assigned by Dr. Scott Schlesinger.

4. Respondents are not entitled to an offset or credit for short-term and

long-term disability benefits pursuant to Ark. Code Ann. §11-9-411

against its obligation for wage-loss disability.

5. Respondents are entitled to a credit for any overpayment of indemnity

benefits after the claimant reached the end of his healing period on

August 3, 2012, (the difference between entitlement to permanent

partial disability and temporary total disability paid).

DISCUSSION

As previously noted, this claim has an unusual procedural history.  The
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claim was initially scheduled for a formal hearing on December 5, 2013.  The

hearing was cancelled after the parties reached a settlement agreement.  The

settlement was apparently withdrawn because the parties were unable to

obtain a waiver of potential subrogation from the short-term and long-term

disability provider.  As will be set out further below, it is herein concluded that

respondents  are  not  entitled  to  a  setoff  or  credit  against  its  liability  for

wage-loss disability pursuant to Ark. Code Ann. §11-9-411 because

respondents may only claim an offset for the same period of disability and not

receive an offset for any future award.  Respondents cannot claim a credit or

offset for past benefits paid under this section, but, again, rather are only

entitled to a dollar-for-dollar reduction for the same period of disability.  The

record in this claim reflects that SunLife Financial, the third-party disability

provider, acted as an advocator in the claimant’s claim for social security

disability.  Allegations were made at the hearing that the disability provider

would be entitled to reimbursement from the Social Security Administration for

any short-term and long-term disability payments made to the claimant.  This

Administrative Law Judge pointed out at the hearing that I have no jurisdiction

to address the Federal Government’s determination concerning its right to

reimbursement.  My jurisdiction is limited solely to the proper interpretation of

the Workers’ Compensation Act.
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At the hearing on this claim, both parties agreed that only two (2) issues

remained for determination.  The first issue is whether the claimant is entitled

to wage-loss disability.  The second issue concerns respondents’ entitlement

to a credit or offset for benefits previously paid by a group disability policy

against any award of wage-loss disability.  The record as a whole clearly

supports the claimant’s claim for wage-loss disability.  The law does not

support respondents’ request for an offset pursuant to Ark. Code Ann. §11-9-

411 against any award for wage-loss disability.  Accordingly, the parties are

encouraged, as always, to again explore amicable resolution of their disputes.

The claimant, Anthony Lewis, testified in his own behalf.  The claimant

is forty-three (43) years old.  He has a high school education.  After

graduating high school, the claimant attended one year of community college

in Texas.  After one year of college, the claimant quit school in order to go to

work for Dr. Pepper Bottling.  Because the claimant earned significant wages,

he elected to continue working and never returned to school.  All of the

claimant’s work experience has involved physically demanding jobs.  The

record reflects that the claimant sustained a prior back injury while working for

Davis Lumber Company in 1999, at which time he underwent back surgery

performed by Dr. Scott Schlesinger on or about January 19, 1999.  The

claimant returned to work for the same employer following the 1999 surgery
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and continued performing extremely physically demanding work for a number

of employers, including the employer herein, Calfrac Well Services.  In fact,

the claimant’s work for Calfrac was one of the more physically demanding jobs

that the claimant has held.  The claimant’s description of his job duties, the

injury, and his initial medical treatment is set out below:

Q     ....  And what was your job with Calfrac?  Be very specific with us about
that, please.

A     My job, I was a frac hand.  I was in charge of running the sand hoppers,
feeding the sand as they drill.  What they do is, when they frac, they go down
into the drilling hole and they set off like charges.  And what they do is they
fracture the ground.  Well, then they take this sand and they mix it with water
and a chemical and they pump in into the ground.  It fills the fractures, allows
the gas to escape.  Well, in between each frac, we had to work on the trucks,
make sure that they were up to date serviced, rigging, rig out the frac, you
know, the system, it’s constantly lifting heavy pipes, swing a sledgehammer.

We were in between fracs when I got injured.  We were working on one
of the frac pumps, and a gentleman was standing on the truck up in the air
above me, swinging a metal bar, and he slipped in some oil and fell and hit
me, landed on me.

CHIEF JUDGE GREENBAUM:     I’m sorry, you were hit what
what?

THE CLAIMANT:     He hit me with a steel bar.  He had it in his
hands, he was swinging it, and he slipped in oil, and when he
did, he come down and hit me across the back of the head and
the neck, and then he landed on me with his full body.

BY MR. DAVIS (Continuing):

Q     What happened as a result of this accident was you messed your low
back up again – 
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A     Yes, sir.

Q     – in particular.  Correct?

A     Yes, sir.

Q     And again, saw Dr. Harvey and ultimately had surgery.  Correct?

A     Yes.  Dr. Schlesinger.  

Q     Now, after you – was it before or after you had the surgery that Dr.
Schlesinger did some injection therapies on you?

A     After.  (Tr.21-23)

I found the claimant to be an extremely credible witness.  His testimony

is basically undisputed.  The claimant’s credibility is further supported by his

cooperation and effort when undergoing a functional capacity evaluation

(FCE) on August 3, 2012.  The test reflects that the claimant gave his

maximum effort throughout the entire evaluation, specifically, the evaluation

indicating a reliable effort was put forth on all fifty-one (51) of fifty-one (51)

consistency measures.  The claimant was released by Dr. Schlesinger

immediately following the FCE.  The claimant’s description of the FCE and

how it affected his physical condition follows:

Q     You had a functional capacity assessment test done where they put you
through some paces involving lifting and walking and that sort of thing.

A     Yes.

Q     Right?
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A     Yes, sir.

Q     And it looks like that you had this done in August of 2012.  Sound right
to you?

A     Yes, sir.

Q     Do you remember having had that test done?

A     Yes, I do.

Q     Tell us about it a little bit.

A     I was told to schedule at least eight hours out of my day, and so I showed
up, had a gentleman told me he was going to give me the test, and what he
did is have me lift, say, 50 pounds from the ground up to my waist, and set it
down.  He had me go out in the hallway and walk maybe ten feet, turn around
and walk back ten feet, and do that repeatedly for five minutes.  He had me
walk up one set of stairs, say, maybe ten steps, and then back down them.
And then he had me bend over and touch my toes.  He had me to squat
down.  Basically, it took two, two-and-a-half, three hours, and that was it.

Q     Okay.  How were you doing after this test was conducted?

A     I was sore.  I was sore, I was having pain in the back of my leg, some
tingling in my toes.  And I told him that when I got done.

Q     How long did that problem of the soreness and the tingling and so forth
continue?

A     I still have it today.

Q     It didn’t let up?

A     No.

Q     Still hasn’t let up?

A     No, sir.
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Q     Okay.  Now – 

A     Getting worse.  (Tr.24-25)

The claimant acknowledged that in addition to receiving indemnity

benefits from the workers’ compensation insurance carrier, he also received

both short-term and then some long-term disability benefits from SunLife

Financial Services.  The claimant further acknowledged that his disability

benefits were provided entirely by his employer, Calfrac, and that he did not

pay the premiums for the disability policies.  The claimant also maintained that

he was advised by SunLife Financial that it was assigning a client advocator

to apply for social security benefits on his behalf.  In fact, the claimant was

ultimately approved for social security disability on December 3, 2013, after

being examined by a social security disability physician, Dr. Bernard Crowell.

It must be noted that the Social Security Administration and Dr. Crowell’s

determinations were made on multiple physical complaints in addition to the

claimant’s workers’ compensation injury, including back, lower extremity, right

shoulder, and right knee.  (Tr.27-30)(Cl. Ex. B)

The record reflects that the claimant made efforts at returning to gainful

employment following his release by Dr. Schlesinger on August 3, 2012.  I

found it compelling that following his release, the claimant attempted to return

to work for the respondent and was terminated.  The employer advised the
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claimant that they did not have work within his physical restrictions despite the

functional capacity assessment.  Respondents have never offered vocational

rehabilitation assistance.  The record reflects that the claimant sought

employment on his own and was self-employed (although not gainfully) prior

to being approved for social security disability.  (Tr.36-38, 46-51)

WAGE-LOSS DISABILITY

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will

improve that condition, the disability is deemed permanent.  In order to be

entitled to any wage-loss disability in excess of permanent physical

impairment, the claimant must first prove, by a preponderance of the

evidence, that he sustained permanent physical impairment as a result of the

compensable injury.  Walmart Stores, Inc., v. Connell, 340 Ark. 475, 10

S.W .3d 727 (2000); Needham v. Harvest Foods, 64 Ark. App. 141, 987

S.W.2d 278, (1998).  If the employee is totally incapacitated from earning a

livelihood at that time, he is entitled to compensation for permanent and total

disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235 Ark.

195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical

impairment” or anatomical disability, are not necessary to support a
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determination of wage-loss disability.  Arkansas Methodist Hospital v. Adams,

43 Ark. App. 1, 858 S.W.2d 125 (1993).

A worker who sustains an injury to the body as a whole may be entitled

to wage-loss disability in addition to his anatomical loss.  Glass v. Edens, 233

Ark. 786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which

a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross

v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  The Commission is charged with the duty of determining disability

based upon a consideration of medical evidence and other matters affecting

wage-loss, such as the claimant’s age, education, and work experience.

Emerson Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App.

224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d

850 (1995).  Such other matters may also include motivation, post-injury

income, credibility, demeanor, and a multitude of other factors.  Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Glass,

supra.  A claimant’s lack of interest in pursuing employment with his employer

and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206
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S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure

to participate in rehabilitation does not bar his claim, but the failure may

impede a full assessment of his loss of earning capacity by the Commission.

Nicholas v. Hempstead County Memorial Hospital, 9 Ark. App. 261, 658

S.W.2d 408 (1983).  The Commission may use its own superior knowledge

of industrial demands, limitations,  and  requirements  in  conjunction  with the

evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

However, so long as an employee, subsequent to his injury, has

returned to work, has obtained other employment, or has a bona fide and

reasonably obtainable offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he shall not be entitled

to permanent partial disability benefits in excess of the percentage of

permanent physical impairment, established by a preponderance of the

medical testimony and evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl.

2002).  The employer or its workers’ compensation insurance carrier has the

burden of proving the employee’s employment, or the employee’s receipt of

a bona fide offer to be employed, at wages equal to or greater than  his

average  weekly  wage  at  the  time  of the accident.  Ark. Code Ann.  §11-9-

522(c)(1).
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Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a
determination that the compensable injury was the major cause
of the disability or impairment.

(b)     If any compensable injury combines with a pre-existing
disease or condition or the natural process of aging to cause or
prolong disability or a need for treatment, permanent benefits
shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the

cause.  Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of

compensable injury to earn, in the same or any other employment, the wages

which the employee was receiving at the time of the compensable injury.”

Ark. Code Ann. §11-9-102(8).

The record reflects that the claimant earned in excess of $55,000.00

per year while working for Calfrac Well Services.  It is further undisputed that

the claimant’s work at Calfrac was extremely physically demanding.  While the

claimant attempted to return to work for his prior employer, the employer

exercised good judgement in not returning the claimant to a job which

required a strong back and a strong body.  Despite the functional capacity

evaluation, in my opinion, it would be foolhardy to allow a worker with multiple
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back surgeries to return to the type of work that the claimant was performing

before April 22, 2011.  Nevertheless, the claimant does not contend, and the

record does not support a claim for permanent total disability.  Indeed, despite

the determination of the Social Security Administration, whose rationale and

opinion is not part of this record and outside the jurisdiction of this

Commission, we are not bound by its determination.  Clearly, the claimant has

sustained wage-loss disability in excess of his physical impairment.  I feel

compelled to point out that, at the conclusion of the hearing in this claim,

respondents requested the opportunity to make closing arguments and cite

an Administrative Law Judge decision addressing the question of entitlement

to wage-loss disability.  Despite my admonition that an Administrative Law

Judge decision lacks any precedential value and cannot be cited as authority,

respondent continued to insist that the decision of another Law Judge would

be highly instructive because the facts of the other claim were factually similar

to the instant claim.  While I continue to assert that a Law Judge decision

cannot be cited as a precedent, I find it extremely curious that in the factually

similar claim, respondents acknowledge that the Law Judge awarded a fifteen

percent (15%) wage-loss while controverting all wage-loss disability in the

instant claim.  (Tr.67-71)

After a full consideration of the claimant’s age, education, and work
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experience, together with a consideration of his significant injury and surgery,

I find that a wage-loss disability of twenty percent (20%) to the body as a

whole fairly and accurately reflects the extent of the claimant’s wage-loss

disability.

RESPONDENTS’ ENTITLEMENT TO A CREDIT OR OFFSET

Again, it is undisputed that in addition to payment of temporary total

disability and permanent impairment benefits, the claimant also received both

short-term and long-term disability benefits provided by SunLife Financial.

While the employer has a right to reduce its obligation to pay indemnity

benefits when providing a disability policy to its employees, this right does not

prevent the employer from providing both workers’ compensation benefits and

group disability benefits to its employees.  Indeed, many employers provide

both benefits, especially to its high wage earners because of the maximum

workers’ compensation benefits do not replace the claimant’s regular wages.

However, it is clear that the employer’s entitlement to an offset only applies

for the same period of disability and neither the employer nor the carrier can

claim a future credit against the claimant’s entitlement to future wage-loss

disability.

Ark. Code Ann. §11-9-411 provides, in part:

(a)(1)     Any benefits payable to an injured worker under this
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chapter shall be reduced in an amount equal to, dollar-for-dollar,
the amount of benefits the injured worker has previously received
for the same medical services or period of disability, whether
those benefits were paid under a group health care service plan
or whatever form or nature, a group disability policy, a group loss
of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or
a group hospital or medical service contract.  

(2)     The reduction specified in subdivision (a)(1) of this section
does not apply to any benefit received from a group policy for
disability if the injured worker has paid for the policy.  (Emphasis
supplied)

The clear intent of the statute only allows for an offset for the same

period of disability.  Respondents cannot take a future credit.  This has been

confirmed by both the Full Commission and the Arkansas Court of Appeals.

See, Henson v. General Electric, 99 Ark. App. 129, 357 S.W.3d 908 (2007).

AWARD

Respondent, American Zurich Insurance Company, is hereby directed

and ordered to pay, to the claimant, permanent partial disability benefits at the

rate of $431.00 beginning August 4, 2012, and continuing for 135 weeks,

representing a ten percent (10%) whole body impairment, as well as a twenty

percent (20%) wage-loss disability.

All accrued benefits shall be paid in lump sum and without discount;

however, respondents may claim credit for all indemnity previously paid, as

well as for any overpayment of temporary total disability against its obligation
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for permanent partial disability benefits.  

Additionally, claimant’s attorney, Mr. Gary Davis, is hereby awarded the

maximum statutory attorney’s fee on all wage-loss disability awarded herein,

one-half (½) to be paid out of the claimant’s benefits and one-half (½) to be

paid by the respondents pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


