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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

21, 2013, at which time the claimant was earning sufficient wages to entitle him to

a compensation rate of $446.00/$335.00, in the event this claim is found to be

compensable.

The claimant contends he injured his neck at work on June 21, 2013.  He

seeks payment of medical expenses, temporary total disability benefits from July 16,

2013, to a date yet to be determined, and attorney’s fees.
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The respondents contend the claimant did not sustain a compensable injury.

There are no witnesses to the incident and the claimant gave no notice of an injury.

The claimant gave his physician a history inconsistent with this claim and the MRI

results do not support his contentions (right-sided lesion but left arm pain).

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and his

girlfriend, Michelle Baggett, were the only witnesses to testify.

The claimant, age 43 (D.O.B. May 28, 1970) is a welder.  While working on

a rock crusher, a strap operated by owner/supervisor, Mr. Stewart, struck the

claimant on the right side of his head, snapping his head to the left, knocking off his

hard hat and breaking his welder’s helmet.  Mr. Stewart helped him repair the

helmet but did not complete an accident report.  The claimant experienced pain but

thought he had a pulled muscle.  He continued to work another three weeks until he

could no longer turn his head.

The claimant told his employer that he could no longer work and Mr. Stewart

laid him off on July 16, 2013.  The claimant has received conservative treatment

and has drawn unemployment benefits since his last day of work.

The claimant stated he was unaware of the arthritis in his neck until

diagnostic tests were performed.  He has never received treatment for his neck

before this injury.

MEDICAL EVIDENCE

The claimant saw Dr. Michelle Weaver on July 17, 2013, complaining of neck

pain, headaches and numbness in the left arm since an injury at work about one

month ago when a cable snapped and hit his neck.  Dr. Weaver noted, “cervical
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spine has tender, severely reduced ROM”.  She commented, “he has hx of DDD of

the C-spine and this accident could have worsened the problem.”  The claimant

testified he had no prior need for treatment to his neck and did not know he had

degenerative disc disease.  Ms. Baggett offered a reasonable explanation that the

doctor surmised the claimant had a history of arthritis based on his positive x-rays.

A July 22, 2013, MRI revealed multilevel degenerative disc disease with a

diffuse bulge, spur, right paracentral disc herniation, and foramen narrowing at C6-

C7.  A bulge at T3-T4 was also suspected.

Dr. Weaver authored a letter on July 24, 2013:

. . . He underwent an MRI on 7/22/13 which showed diffuse buldge
(sic) at his C6 and C7, which could be work related due to an injury
while at work.  (Emphasis added.)

Dr. Weaver’s report of August 5, 2013, noted muscle spasm and constant, severe

neck pain.

The claimant saw Dr. P. B. Simpson on August 30, 2013:

I have looked at the MRI of his cervical region.  He has a disc
protrusion on the right side at C6-C7.  I told him I would get a CT scan
of his cervical region to see if this is a bony spur or disc but he has left
sided symptomology rather than right sided.  It appears more of a
neck pain problem than radicular pain.  Certainly this lesion is not big
enough to compress his cord on the MRI.  (Emphasis added.)

An August 30, 2013, CT scan showed a C5-C6 right paracentral disc

osteophyte complex and uncovertebral hypertrophy with severe right neural

foraminal narrowing and mild spinal canal narrowing and multilevel degenerative

disc disease.

Dr. Simpson commented:

I have looked at his CT scan. . . .  He has chronic changes at 6-7,
mainly on the right side.  He has anterior osteophytes at 5-6 and 6-7,
and there is a little bit of calcification at 4-5.  His symptoms are left-
sided.  He does not have any right-sided symptomology and I
certainly do not think anything that he has at this point is significant.
He certainly does not need operative intervention.  I think this is all
myofascial and sort of a cervical strain. . . .
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Dr. Simpson does not seem to acknowledge a paracentral disc that could be

symptomatic on either or both the left and right sides.

The claimant saw Dr. Ahmed Ghaleb on November 19, 2013, for an epidural

steroid injection at C7-T1.  The injection was helpful and the claimant returned to

Dr. Ghaleb on December 4, 2013, and December 18, 2013, for injections.  Dr.

Ghaleb also prescribed medications.  The claimant, however, testified this treatment

was not helpful.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied the compensability of this claim.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938
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S.W.2d 876 (1997).  Even if this claim is construed as an aggravation of a pre-

existing degenerative condition, the claimant must still meet the definition of a

compensable injury, pursuant to Ark. Code Ann. §11-9-102 and Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

In the case at bar, I find the claimant has failed to produce sufficient medical

evidence of a compensable injury.  Dr. Weaver has opined the MRI findings “could

be” related to the accident at work while Dr. Simpson has opined there is no acute

injury – only degenerative changes.  The Supreme Court has held that a medical

opinion opining an event “could” or “possibly” have caused an injury is insufficient

to establish causation.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000) and Frances v. Gaylord Container Corp., 341 Ark. 527, 20 S.w.3d 280

(2000).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 21, 2013, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $446.00/$335.00, in the event this claim is found to be
compensable.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Michael Ashcraft’s, fees and
expenses within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


