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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G107060

JOSE LEONARDO, 
EMPLOYEE CLAIMANT

OSVALDO AMBRIZ, 
EMPLOYER RESPONDENT

RIVERPORT INSURANCE COMPANY
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED JANUARY 31, 2014              
             
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA 
L. BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at
Law, Little Rock, Arkansas. 

Respondents were represented by Ms. Melissa Wood, Attorney
at Law, North Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

December 9, 2013, in Little Rock, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on October

9, 2013.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either pursuant to the Prehearing Order, in their

responsive filings, or at the start of the hearing.  The

following stipulations are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on August 10, 2011.

3.  The claimant sustained compensable injuries to his

nose and shoulder on that date.

4.  The claim has been controverted in its entirety.

     5.  The claimant’s average weekly wage on the date of

his admittedly accidental incident was $520.  This qualifies

the claimant for compensation rates of $347 and $260.

6.  The claimant has been assigned by Dr. Schock a 14%

permanent partial impairment rating for his shoulder injury,

and a 6% rating for his nose injury.  The respondent-

insurance carrier has accepted these ratings.     

7.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Wage-loss disability. 

     2.  An attorney’s fee. 

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings, the Prehearing

Order, and at the hearing of December 9, 2013. Those

contentions are hereby incorporated herein by reference. 
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     The documentary evidence submitted in this case consists

of the hearing transcript of December 9, 2013, and the

documents contained therein.  

   The following witness testified at the hearing: the

claimant. 

                         DISCUSSION

     On direct examination, the claimant testified that he 

was thirty-five years old at the time of the hearing.  The

claimant is a high school graduate from a school in Mexico,

which is his birthplace.  He has been in the United States for

approximately ten years.  

     In the past, the claimant has done some construction 

carpentry.  Specifically, the claimant has  worked on houses,

apartments, and businesses.  The claimant previously worked at

a place called Acapulco Framing for about seven years.  Prior

to his employment at Acapulco Framing, the claimant worked for

about a year as a baker, in Houston, Texas.  While in Mexico,

the claimant performed construction work.  There, they refer

to this type of work as bricklayer’s apprentice. 

     After the claimant stopped working at Acapulco 

Framing, he went to work for Senor Ambriz.  He verified that

he had worked for the respondent-employer, Osvaldo Ambriz, for

about three months before his accident took place.  The

claimant verified that during his deposition, he testified
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that he would, occasionally with friends do some yard

work/landscaping-type work.  He admitted that he worked for

Senor Ambriz forty(40) hours a week, at an hourly rate of pay

of $13 per hour. 

     The claimant testified:

Q Now, Jose, you sustained this injury on August the
10th of 2011.  Tell us what happened to you on that day.

A Well, what happened that day was we were working.
We came into work really early, around 6:00 or 7:00 in
the morning.  And there was a storm coming in, one of
those -- how can I call it -- well, like a tornado.  And
so the man in charge from the company got a box, and he
said that we could all go up and down on that, and it was
lifted up on a forklift.  And he told us that it was
important for all of us to get down quickly.  And so
there were about four or five of us workers that got down
on that box, and that's when the accident happened.

Q Did you fall?

A That's right.

Q The medical records seem to indicate that you had
fallen about 25 feet.  Does that sound right to you?

A Approximately, more or less.

Q Okay.  You had an injury to your left shoulder?

A That's right.

Q You also had a knee injury?

A Yes, that's right.

Q Which knee was it that was injured?

A The left one.

Q And you also had some facial injuries?

A That's right.
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Q You had some fractures of your nose as well as, it
says your orbital bone.  That's like under your eye?

A That's right.  There was a fracture of my nose and
then my cheekbone, and it was very swollen,  and I had
blood in my eye.

     He admitted that as a result of these injuries, he had

some surgeries performed.  He also sought treatment from the

emergency room at St. Vincent Hospital, and was there for two

days.  The claimant verified that he came under the care of

Dr. Schock for his shoulder condition.  He has undergone two

surgeries on his shoulder, the first was August 29, 2011, and

the second was January 10, 2012.  After these surgeries, the

claimant underwent physical therapy treatment. 

     Dr. Colclasure was the doctor that treated the claimant

for his nasal and facial fractures.  On March 1, 2012, the

claimant underwent a nasal surgery, and the second nasal

surgery was either in February or March of 2013.

     The respondent insurance-carrier accepted the claim and

paid some workers’ compensation benefits.  The claimant

verified that he received temporary total disability

compensation and payments for impairment rating benefits.  As

of the date of the hearing, the claimant continued to receive

these benefits.  

      Since his compensable injury, the claimant has worked at

Shotgun Dan’s Pizza. According to the claimant, the

respondent-employer, refused to return him to work due to the
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restrictions placed on him by Dr. Schock.  

     While working at Shotgun Dan’s the claimant started out

making $7 an hour, but he got a raise to $7.50 per hour.

There, the claimant worked forty (40)hours a week, but he also

worked approximately twenty(20) hours of overtime.  

     The claimant testified:

Q So it looks like, in order to make a similar amount
of money as you were making for Mr. Ambriz, or Senor
Ambriz, that where you were working 40 hours, that you
had to work 60 hours at Shotgun Dan's, is that correct?

A That's right.

Q How much money did you make, if you can remember,
when you worked as a baker in Houston?

A I was making approximately $400 a week.

     Under further direct examination, the claimant admitted

that when he worked at Acapulco, he made $13 an hour, and

worked forty(40) hours.  Depending on the weather, the

claimant would work some overtime.  

     He gave the following explanation of the physical

 exertion of his work:

Q So describe for us, if you would, what you were
having to do in the way of your every day work for Senor
Ambriz.

A Well, one of my jobs was to install walls.  I
installed roofs.  I mean, I tiled the roof.  I had to put
the sheeting on the roof, install joists, pretty much any
type of construction work related to framing.

Q So that could be framing walls as well as framing
for the roof?
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A That's right.

Q Did you have to do any sheet rock work?

A No.

Q But when you were roofing on a roof, you would have
to put down the sheathing?

A That's right.

Q And did you also actually put the roof itself on, on
occasion?

A Well, we didn't install the whole roof.  We would go
all the way through to putting in plywood, but I'm not
sure how to say it exactly in English, but we wouldn't
have to put on the overlayer roof --

Q Okay.

A -- shingles.

Q Okay.  Are you using three-quarter inch plywood in
the framing of a roof?

A Well, it just depends, but usually we used half-
inch, but a lot of it depends on what kind of building it
is, and then each building, business will have their own
specification whether it's five-eights, or three-quarter,
or whatever they want.

Q Okay.  But, again, the work that you did at Acapulco
was similar to the work that you were doing for Senor
Ambriz?

A Oh, yeah, that's right.

Q How much lifting -- how much weight would be
involved in the work in these jobs?

A I'm not exactly sure of the exact weight, but we had
to lift all kinds of materials, including joists and
rafters.  So it's a very heavy job.  We have to lift very
heavy things.

Q Do you have to work with heavy things overhead?
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A That's right.

Q Do you have to work with heavy things above your
shoulder level?

A Yes, it's very hard work, and it takes a lot of
strength in your arms, and especially in your hands.
And, that’s why I think it's probably impossible for me
to go back to, because you do have to lift up such heavy
things.

     With respect to his current physical symptoms that he  

has with his arm and shoulder, the claimant testified that he

has a lot of pain.  It radiates down his arm.  He also has

pain if he raises his arm, and he feels something moving

inside of his arm/ like his bone is moving a little out of

place.  According to the claimant, on top of his arm, it feels

like a burning pain.  The claimant further testified that when

he tries to use his arm occasionally over his head, the pain

is almost unbearable.  He verified that when he is not using

his arm, he does not have pain.

    Regarding the functional capacity evaluation(FCE), he

stated that while doing the testing, and when he left the

place he felt pain.  According to the claimant, when he got

home, he had to take some Tylenol to help with the pain.  The

claimant testified that in approximately two or three hours

his pain started to go down, and it completely resolved in

another two or three hours.  

     The claimant testified that he did not believe he 

could return to construction jobs that he held in the past
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because he would not be able to do it on a daily basis.

According to the claimant, that is why he got the job at

Shotgun Dan’s, it allowed him to work with his arms below

shoulder level.  He admitted that he cooked pizza there, and

the lifting involved was much easier than that of construction

work.  However, the claimant admitted that he lost his job at

Shotgun Dan’s due to his legal status.  He had worked there

for almost two years.           

     Under further questioning, the claimant agreed that 

there is a lot of dust on a construction site, and that he

still has breathing and nasal difficulties following his

surgeries.  The claimant admitted that being around a

construction site where there is a lot of dust would make it

difficult for him because of his breathing problems.

According to the claimant, when you cut wood, dust and wood

chips are all over the place.          

     On cross-examination, the claimant admitted that during

his deposition testimony, he testified that he graduated high

school in 1995 or 1996.  He verified that this schooling was

the equivalent of a high school graduate in the United States.

     He admitted that he is a citizen of Mexico, and not of 

the United States. The claimant could not recall if he

testified during his deposition that he was here legally.  He

denied having testified during his deposition that he
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purchased a Social Security Card for $2,200.  

     The claimant verified that he was terminated by Shotgun

Dan’s last Monday.  He admitted that he has not applied for a

job at any place since this time.  

    He verified that he is left handed.  While working for

Shotgun Dan’s, the claimant admitted that he did a lot of

overtime.  He admitted that someone assisted him with his

application for work at Shotgun Dan’s Pizza.  The claimant

essentially admitted that he did well there and was bumped up

to $8 an hour, starting on November 5, 2012.  According to the

claimant, at the time of his termination, he was making $8 an

hour.  

     The claimant did not recall if he testified during his

deposition that he stated he did not make any effort to work

before he started at Shotgun Dan’s because up to that time,

his doctors had not given him permission to work.  He did

recall having testified that Mr. Ambriz offered him work with

a crew in Fort Smith, but he refused it because he could not

do the work.  

    Under further cross-examination, the claimant admitted

that he testified during his deposition that he might take one

Tylenol two or three times a week.  The claimant did not

recall if he was released by Dr. Schock on March 22, 2012.

However, the claimant admitted that if that is what in the



11

medical records, he does not dispute it.

     The claimant essentially admitted to returning to 

Dr. Schock with a letter from his attorney, but did not recall

if this occurred on August 15.  He did recall going back for

some more x-rays, and Dr. Schock having addressed his work

restrictions.  He admitted that the x-rays showed that his

hardware was in place.  However, the claimant denied that he

was aware that Dr. Schock indicated that structurally his

shoulder could tolerate his previous activity level.

     He admitted that he went for a second functional 

capacity evaluation on May 8, 2013 of this year.  The claimant

verified that he gave a good effort.  However, the claimant

did not recall the test results having demonstrated that he

could work in the heavy category of work.

     On redirect examination, the claimant testified that 

during this testing, he told them he was doing the best he

could on the exercises, but they were painful.  The claimant

testified that during the testing he had significant pain and

had to ask for breaks between the exercises.  He did not

recall telling the people there that he had no pain, or having

a reason for telling them he did not have mush pain during the

testing. 

   The claimant verified that the work he did for Senor

Ambriz was near the area of Maumelle.  He admitted that after
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work, he could go home.  The claimant did not recall if Senor

Ambriz offered to pay for his stay in a hotel at Fort Smith.

He denied that Senor Ambriz, or the insurance carrier has ever

offered him a job reading blueprints.  The claimant verified

that the work in Fort Smith involved framing.  He stated that

he did not know if he could do the work of a framer.  Nor did

they offer him a job doing landscaping work.  

     He testified that working overhead with his left arm 

would be very difficult.  The claimant further verified that

working above shoulder level with his left arm would also be

difficult for his left arm.  He basically testified that when

he worked for Shotgun Dan’s he explained to them his problem

with his arm and they allowed him to work at counter height.

The claimant agreed that when doing framing jobs, he would

have to be able to use both of his arms over his head all of

the time. 

     On recross examination, the claimant testified that the

job in Fort Smith that was being proposed was work for an

independent  sub-contractor, and he was not able to do that,

or prepared to do that because, he could not pay the people.

He admitted that he testified in his deposition that this was

really too much responsibility and he was not wanting to take

it on.                                                      

    A review of the medical evidence demonstrates that on
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August 10, 2011, the claimant sought medical treatment for his

compensable injury from St. Vincent Health System.  At that

time, the claimant complained of pain in the left side of his

face, and left shoulder.  He also complained of left knee

pain.  The claimant was hospitalized through August 13, 2011,

where extensive diagnostic testing was performed.  It appears

that the claimant came under the care of Dr. Ethan Schock.  On

August 12, 2011, Dr. Schock reported, in relevant part:

Reason For Consultation:
Left scapular fracture.

Pertinent History:
Mr. Leonardo is a 33-year-old, right-hand dominant,
otherwise healthy Spanish-speaking male, who was
apparently 25 feet up in a scaffold and working at the
Maumelle apartments when high winds tipped the apparatus
and he fell onto his left shoulder and face. He
apparently has a medial orbital fracture with involvement
of the sinus, and has had ENT consultation on this.  This
injury occurred on August 10, 2011.  He was seen in the
emergency department; admitted to the trauma surgery
service.  He apparently underwent head, neck, thoracic
and abdominal CT at the time of admission.  This study
official report has no mention of a scapular fracture.
He was complaining of left shoulder pain and his shoulder
x-rays were obtained on hospital day #1, and these showed
a scapular fracture.  It is for this that I am consulted.
The patient was seen and examined.  History was obtained
via a family member, who is present and acts as
interpreter. 

Pertinent Past Medical History:
Negative.  SURGICAL HISTORY:
Negative.  SOCIAL HISTORY:
The patient is married.  Wife is with him.  He lives in
North Little Rock.  He works in construction.  He is
right-hand dominant.  He denies smoking.
MEDICATIONS:
None preadmission.  ALLERGIES:
None.
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Pertinent Review of Systems:
The patient is complaining of pain in the left side of
his face and left shoulder.  Additionally, complaining of
some left knee pain.

Pertinent Physical Examination:
On examination he has bruising and abrasions about the
left side of his nose and face.  His eyes appear to be
within normal limits.  His hearing appears to be intact.
Trachea is midline.  He has some swelling of left
shoulder, but no obvious abrasions.  His axillary nerve
is intact.  He is very tender on the scapular spine.
There is no gross scapular winging.  Forearm and arm
compartments are soft.  Hand is neurovascularly intact.
CHEST AND ABDOMEN: Within normal limits on gross exam.
EXTREMITIES: His right upper extremity and bilateral
lower extremities are grossly within normal limits.
PELVIS: Nontender.  SPINE: There is no evidence of spine
injury.

                            * * *

Pertinent Diagnostic Data:
X-rays reviewed.  A displaced fracture at the base of the
acromion process of scapula is noted.  There appears to
be some widening of the scapulothoracic juncture.
Glenoid appears to be intact and the glenohumeral joint
appears to be reduced.   There is no evidence of proximal
humerus fracture.  I see no evidence of pneumothorax on
this x-ray.
Left knee x-rays were also reviewed and noted to be
within normal limits.

Impression:
Left scapular fracture from fall from 25-foot height.

Recommendations:
I will obtain a CT to further characterize the fracture.
He will be given a sling.  He can be discharged to home,
to follow up with me to review the CT results next week.
There may be a surgical indication due to the displaced
nature of the fracture.  I discussed this with him after
reviewing the MRI.

     Therefore, on August 13, 2011, the claimant was 

discharged home, in good condition.  He was discharged home
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per Dr. Schock’s discharge instructions of a regular diet and

an activity restriction of no lifting and no driving.  The 

claimant was prescribed Lortab as needed for pain.  He was 

also instructed to follow-up with ENT service and Dr. Schock.
 
     The claimant saw Dr. Ethan J. Schock on August 15, 2011

due to his compensable fall.  He wrote:

                    OFFICE VISIT

History of Present Illness
Mr. Leonardo is here today in followup for his left
shoulder.  He has an acromion process fracture sustained
in a work-related accident.  He fell about 25 feet from
a scaffold.  Additionally he has a medial orbit fracture
which, apparently, is going to be treated nonoperatively.

Physical Examination
His examination is unchanged.  His axillary nerve remains
intact.  He[sic] still swollen and painful but left
shoulder.  His elbow, wrist and hand are within normal
limits.

X-ray Interpretation
X-rays today show stable alignment of the acromion
process fracture.   

Assessment
I recommend open reduction internal fixation of this
fracture.  This is a work-related injury and is in the
process of having his workers [sic] comp carrier
recognize this and make arrangements.  We’ll plan on
fixing this next week.  Anticipate overnight observation
stay.

Plan
At this point I do not think he can return to work then
avulse any use of the left upper extremity heights or
balance.  

                  RADIOLOGY REPORT
X-ray Interpretation:
X-rays today show stable alignment of the acromion
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process fracture.

   On August 22, 2011, the claimant saw Dr. J. Chris

Colclasure:

TO WHOM IT MAY CONCERN:

I had the pleasure of seeing Mr. Leonardo.  He had some
relatively nondisplaced fractures of the orbit and nasal
bones and was cared for in the hospital by Dr. Cate
[sic].  I evaluated him at that time.  Fortunately, I do
not think a surgery is necessary.  His complaint today,
however, is he does have some prominent nasal congestion.

On exam, the external nasal swelling has come down
nicely.  He does have some scar tissue of the medial
conjunctiva of the eyes that he states he has had for
years, but it does not sound like he has seen an eye
doctor recently.  Intranasally, the septum looks okay.
He does have boggy, swollen nasal mucosa and turbinates.
The external face looks okay.  I do not see any obvious
globe malposition.  He has good extraocular motility
bilaterally.

I would like to follow him conservatively with regards to
his nasal congestion and have recommended he come back in
two months.  I have given him some Nasonex nasal spray to
use.  Hopefully, with time this post traumatic congestion
will settle down.  With regards to the nasal fracture, he
has good nasal bone symmetry.  The orbit fracture, I do
not think, requires any surgical intervention.  I did
recommend that he see an opthalmologist to evaluate his
conjunctiva.  He understands and agrees.    

     The claimant returned for a follow-up visit with Dr.

Schock on August 24, 2011:

                      OFFICE VISIT

History of Present Illness
Mr. Leonardo is back today.  He has a displaced left
acromion process fracture at the base.  He’s noted some
“movement” when he tries to move his shoulder.  We’ve
been waiting for worker’s compensation arrangements to be
finalized so that we can proceed with his left scapular
fixation.
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Additionally [sic] is complaining of left hip pain with
weightbearing and he continues to have pain and swelling
in his left knee.

Physical Examination
Examination of the left shoulder shows crepitus at the
scapular spine.  His axillary nerve is intact.  His elbow
wrist and hand are within normal limits.

His left knee shows painful swelling at the medial
aspect.  He appears to have increased pain with a valgus
stress.  I cannot rule out an internal derangement of the
knee joint as there is a small effusion.  His extensor
mechanism is intact.  There is no gross instability.  His
left hip is painful with full weightbearing.   This
appears to be localized to the gluteal musculature and
hip abductors. Gentle motion of the hip is well
tolerated.

X-ray Interpretation
X-rays of the left knee show possible avulsion fracture
at the level of the pes anserinus.  There does not appear
to be any fracture in the joint.

Left hip x-rays show no evidence of fracture.  Bone
quality was very good.  There is no significant
degenerative changes.

Plan
We will put on the schedule for open reduction and
internal fixation of the left scapula. 

We’ll obtain an MRI of the left knee.  I believe he has
a proximal tibia fracture and I want to rule out internal
derangement.

He [sic] is left hip shows no obvious structural defect.
We’ll have him work on range of motion and weightbearing
as tolerated.

He cannot return to work at this time.  Additionally, he
has a followup with in otolaryngologist for his medial
orbital fractures. 

                    RADIOLOGY REPORT
X-ray Interpretation:
X-rays of the left knee show possible avulsion fracture
at the level of the pes anserinus.  There does not appear
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to be any fracture in the joint.

Left hip x-rays show no evidence of fracture.  Bone
quality was very good.  There is no significant
degenerative changes.

     Dr. Schock on August 29, 2011:

Preoperative Diagnosis-Left scapular fracture.

Procedure-Open reduction and internal fixation of the  
     left scapular fracture.

Postoperative Diagnosis- Left scapular fracture.

     On August 30, 2011, Dr. Schock wrote, in relevant part:

Hospital Course-
Mr. Leonardo had an open reduction and internal fixation
of left scapular fracture on 08/29/2011.  He was kept
overnight for pain control and observation and was found
to be a candidate for discharge home and was discharged
without difficulty or complication.

     The claimant saw Dr. Schock for a follow-up office visit

on September 8, 2011:

History of Present Illness
Mr. Leonardo is back today. This is his first
postoperative visit following open reduction and internal
fixation of his left scapular fracture.  He is doing
well.  She[sic] not been taking pain medicine.

We have not yet to obtain the MRI of his left knee.  He
did have swelling and pain. 

  
                          * * *

X-ray Interpretation
X-ray show appropriate alignment of the scapular fracture
and all hardware.

Plan
He is limited in his ability to return to work.  I [sic]
will have no use of the left upper extremity and
sedentary job as restrictions.  I believe it would be
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reasonable to consider an MRI for the shoulder no earlier
than 12 weeks postop.  We’ll see him back to review his
knee MRI in the near future.
  

    The claimant continued to treat with Dr. Schock.  On

October 13, 2011, he wrote, in relevant part:

History of Present Illness
Jose is back today in followup for his left shoulder.  He
has a history of a left scapular fracture repair in
August of this year.  He’s been in physical therapy.  He
continues to have pain in his left shoulder and he [sic]
“clicking”.  He feels that he is still weak in a reaching
and overhead-type activities [sic].

                         * * *

X-ray Interpretation
X-ray suggests the scapula fracture be stably positioned
and healing.  Hardware is in stable position.

ASSESSMENT: 
He appears to be having supraspinatus/cuff type symptoms.
I think some therapy focusing on cuff strengthening
should be continued.  I think his supraspinatus symptoms
are likely coming from and [sic]inhibited supraspinatus
rather than a true cuff defect.  We’ll continue with
therapy focusing on strengthening of the rotator cuff.
I’ll see him back in one month check his progress.

We will continue his present restrictions of no climbing
no lifting pushing or pulling with the left upper
extremity.  He has not reached maximum medical
improvement.    

     Dr. Colclasure wrote the following letter to the on 

October 24, 2011 to, the case manager, Ms. Kimbrough:

I had the pleasure of seeing Jose Leonardo back today.
He experienced blunt trauma to the face of the nasal
fracture.  Fortunately, this was relatively non-displaced
as well as an orbit fracture that was non-displaced.  He
has done well with conservative observation.  He denies
diplopia.  He underwent a recent opthalmology evaluation
and he apparently has a chronic conjunctivitis condition.
He is doing well.  Well, except he continues to have
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nasal congestion that Nasonex helps for a few hours, but
then the symptoms recur.

On exam, he has boggy inferior turbinates particularly on
the left.  He has good position of the globes with good
extraocular mobility bilaterally.  He denies double
vision with fixed or lateral gaze change or vertical gaze
change.

At this point, I think he is doing well with regards to
the orbit fracture.  He continues to have some nasal
congestion and hopefully this will settle down over time.
I have started him on Flonase and recommended that he use
this daily.  We will plan to see him back in three months
for a repeat evaluation.  If he continues to have nasal
congestion we will proceed with a septoplasty and
inferior turbinate submucous reduction.  It is a pleasure
seeing him today in the clinic.  I appreciate the
opportunity to participate in his care.     

     An MRI of the claimant’s left shoulder was performed on

November 16, 2011, with the following impression:

Metal artifact in the region of the scapula consistent
with prior internal fixation.

Otherwise negative.

     In an office note dated December 8, 2011, Dr. Schock 

stated:

History of Present Illness
Jose is back today.  He continues to be painful in his
left shoulder.  We obtain an MRI because we are concerned
that he may have a cuff injury.  This study does not show
a tear although I believe it is somewhat limited by his
indwelling scapular hardware.

Physical Examination
He remains painful and weak on supraspinatus testing.
Passive motion is full.  There is no crepitus along the
scapular operative site.  He does have some subacromial
crepitus.  There is no capsulitis or mechanical
restrictive motion.  Subscapularis shows good strength.
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Axillary nerve is intact.

Assessment
We discussed this today and an interpreter is present to
help.  Clinically he appears to have a rotator cuff
source of symptoms I suspect that he has a tear.  He is
quite limited by this and I recommended arthroscopic
evaluation.  We discussed this procedure, inherent risks
and potential dictation as well as the typical
postoperative course should we find and repair of cuff
defect versus not finding one.  He shows good
understanding of this and would like to proceed.  We’ll
arrange this at a time convenient for him. 

     An Operative Report authored by Dr. Schock on January 

12, 2012, shows that surgery was performed on the claimant’s

shoulder:

PREOPERATIVE DIAGNOSIS:
Left shoulder internal derangement.

POSTOPERATIVE DIAGNOSIS:
Left shoulder.
1. General inflammation/synovitis without restriction

of motion of the glenohumeral joint.
2. Subacromial impingement with bursitis.
3. Intact rotator cuff.
PROCEDURE:
Left shoulder arthroscopy with:
1. Debridement of glenohumeral joint.
2. Subacromial decompression.

    In an office visit note dated January 19, 2012, Dr. 

Schock wrote:

History of Present Illness
Jose is back today.  This is his first postoperative
visit following left shoulder arthroscopic evaluation
with subacromial decompression, and debridement and
release of adhesions.  His cuff is found to be intact.
There is no evidence of glenohumeral instability or
pathologic motion.

Physical Examination
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Incisions are healing nicely.  We reviewed the
intraoperative photographs and findings.  His axillary
nerve is intact.  His pain appears adequate.

X-ray Interpretation
X-ray show purply subacromial decompression.

Assessment
We will proceed with therapy focusing on range of motion
and strengthening to full.  I did not see any structural
defect in the rotator cuff.  He has not reached maximal
medical improvement.  I anticipate 2-3 months postop
before we could consider this.  I will see him back in 6
weeks to check his progress.

      Dr. Colclasure wrote the following letter on February 2,

2012:

To Whom It May concern:

Mr. Leonardo was involved in a traumatic injury at work
with subsequent nasal congestion secondary to inferior
turbinate inflammation and a septal deviation.  This has
failed conservative medical management.  By history and
physical exam his nasal obstruction occurred immediately
after the injury and has not resolved.  His nasal
obstruction is secondary to the work related injury.
Septoplasty and inferior turbinate reduction has been
recommended to address his nasal obstruction. 

     An Functional Capacity Evaluation on February 9, 2012, 

with the following results:

FUNCTIONAL LIMITATIONS
Although Mr. Leonardo demonstrated numerous functional
limitations during his evaluation, he also exhibited many
inconsistencies which invalidated his entire evaluation.
Therefore, Mr. Leonardo’s current functional status
remains unknown at this time due to his failure to
produce sufficient objective data to substantiate his
reported and/or demonstrated limitations.  During his
evaluation, Mr. Leonardo did exhibit the ability to
perform an Occasional lift/carry of up to 40lbs. with the
RUE and up to 10lbs. with the LUE.
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CONCLUSIONS
Mr. Leonardo completed functional testing on this date
with unreliable results. 

Overall, Mr. Leonardo demonstrated the ability to perform
work in at least the Light classification of work as
defined by the US Dept. of Labor’s guidelines over the
course of a normal workday with limitations as noted
above.  

     On February 13, 2012, the claimant underwent an IME, by

Dr. Tad Pruitt:

ASSESSMENT
1. RIGHT SCAPULAR fracture at the base of the acromion

on 8-10-11.
a. s/p open reduction/internal fixation, Dr.

Ethan Schock, St. Vincent’s Hospital 8-29-11
(healed)

2. RIGHT SHOULDER post traumatic bursitis
a. s/p glenohumeral arthroscopy and arthroscopic

subacromial decompression, Dr. Ethan Schock,
1-10-12

3. Abnormal shoulder mechanics with possible
neurological impairment.

The patient’s operative note from the decompression one
month ago said that he had full passive range of motion
once anesthetized.  The exact numbers of the preoperative
range of motion when he was awake were not noted but
presumably his examination looked similar to the exam
today.

It is possible, though not terribly likely, that the 
patient has neurological impairment causing some of the
abnormal shoulder mechanics and dysfunction of the
supraspinatus and infraspinatus.  This can be easily
evaluated with electrodiagnostic testing.  I think that
would provide some clarity to the situation.  If those
are abnormal then that may need to be addressed or at
least taken into account.  If normal, then I would say
that the patient is only one month postop from
decompression and I would not expect function yet to be
normal.  That would be more on the three month time
schedule.  I would still generally expect a function
capacity evaluation to be more reliable at one month than
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it is, but again given the abnormal situation I am just
not sure exactly how valid the invalid part of that test
is at this point.  It would be a better test at three
months.     

Therefore, I recommend electrodiagnostic testing followed
by continued physical therapy if these tests are normal
with anticipated improvement at MMI at the three month
mark.

In answer to your specific questions, they are as
follows:

  
1. “What is the correct diagnosis for the work related

injury?”

As noted above.

2. “Has the treatment as offered by Dr. Schock been
appropriate for diagnosis?”

Yes.

3. “Are there any further treatment recommendations
indicated or that you would recommend?”

As noted above, I recommend electrodiagnostic
testing (EMG, NCV) of the left shoulder and upper
extremity to rule out impairment of the
suprascapular nerve in particular and also the
axillary nerve to the deltoid.  If this is normal
then I recommend he continue physical therapy.

4. “Are there any objective findings related to the
work injury and if so what are they?”

Yes, of course, the patient’s fracture and need for
plate are clear cut objective findings.

5. “When would you expect MMI and what appropriate
impairment rating would you expect for the work
injury?”

I would expect MMI to occur three months after the
subacromial decompression, or two months from now.
Impairment will likely be present based on joint
crepitation as noted on Table 19 which is usually
the best impairment for this type of circumstance.
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This would be most likely be rated at mild which is
10% of the joint and since the glenohumeral joint
is 60% of the upper extremity that makes the
impairment 6% fo the upper extremity or 4% of the
whole person.

6. “When would you expect full duty return to work for
this diagnosis?”

Assuming that the electrodiagnostic testing is
negative then he should be able to return at three
months postop surgery.     

     On February 16, 2012, Dr. Schock wrote, in relevant 

part:

History of Present Illness
Jose is back today.  Since his last visit he had a
functional capacity evaluation which was described as
“unreliable”.  Additionally, he had an IME performed by
Dr. Pruit [sic].  The results of this study are not
available at this time.

He’s been in physical therapy.  He states that on his
last visit they may progress and he was actually much
more comfortable in his shoulder.  He continues to be
painful around the shoulder joint lateral shoulder and
especially along the superior aspect of the shoulder
radiating into the posterior auricular region.

He is also scheduled for nasal surgery next week.

                             * * *

Plan
We will continue his therapy and his present work
restrictions.  I [sic] see him back in one month to
review his EMG at that time.  I think would be reasonable
to set her [sic] him for MMI at that time and we will
consider that.

      
    On March 1, 2012, Dr. Colclasure wrote in an Operative

Report:
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OPERATION: Septoplasty with bilateral inferior turbinate
submucous reduction.

PREOP DIAGNOSIS
1. Septal deviation.
2. Bilateral inferior turbinate hypertrophy.

POSTOP DIAGNOSIS Same.

     Dr. Schock wrote in an office visit note on March 15,

2012:

History of Present Illness
Jose is back.  His EMG results were reviewed with Dr.
Sprinkle.  There may be some subtle axillary nerve
abnormality but no evidence for bracnial plexopathy or
discrete neurologic deficit.  Dr. Sprinkle did comment
that the symptoms could possibly be related to a reflex
sympathetic dystrophy.

Physical Examination
Mr. Lineres [sic] examination is unchanged.  Shoulder
motion is full but uncomfortable.  There is no obvious
neurologic deficit.  He [sic] still weak and painful on
resisted testing of the rotator cuff.

Assessment
We reviewed the EMG results.  I think he would be
reasonable to obtain a triple phase bone scan to rule out
a reflex sympathetic dystrophy.  I believe he is at a
point where, and if this is negative, we would consider
him for maximal medical improvement with respect to his
left shoulder injuries.  He does have some impairment
from this accident we will need to quantify that on his
next visit.  We will continue his physical therapy during
this time now see him back for what I suspect we have
final check after his nuclear medicine study.      

     The claimant underwent EKG studies on March 15, 2012, due

to left upper extremity pain tingling and numbness, with an

impression of:

SUMMARY/INTERPRETATION:
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No electrodiagnostic evidence of a cervical
radiculopathy, brachial plexopathy or focal median or
ulnar neuropathy is seen in the extremity tested today,
additional testing for suprascapular nerve entrapment was
negative, there was some occasional unsustained brief
runs of psw and some possible subtle polyphasics in the
left deltoid, this raises the possiblity of axillary
nerve damage, but does not definitely confirm, since he
is now approx 7 months post injury reinervation could
have occurred.

No electrodiagnostic evidence of a generalized sensory or
motor peripheral neuropathy is seen in the extremity or
extremities tested today.

A CT scan of the paranasal sinuses(axial and coronal)

without contrast was perform on August 8, 2012, with the

following impression:

1.  Mild mucosal thickening in the posterior left ethmoid
     air cells.

2.  Accessory ostium in the medial wall of each maxillary
     sinus just posterior to the native osteomeatal unit    
     bilaterally. 

     Also, on that same date a Sinus CT Report authored by 

Dr. Colclasure demonstrates an impression of: “Abnormal. AXIAL

2 MM IMAGES & CORONAL 1.5 MM IMAGES.”

     Dr. Colclasure wrote the following letter on that same 

date:

TO WHOM IT MAY CONCERN:

I had the pleasure of seeing Mr. Leonardo back today.  He
continues to have difficulty with nasal congestion
despite undergoing septoplasty and inferior turbinate
submucous reduction.

On exam today, the nasal mucosa perhaps appears somewhat
irritated, but overall looks great.  The septum looks
good and has healed nicely.  We performed a CT scan of
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the sinuses today.  This shows clear sinuses throughout
and both ear channels look patent.  The area of the
previous orbital fracture looks good and has healed well.

I discussed with him that I think it would be best for
him to undergo an allergy evaluation.  At this point, the
CT scan looks good as does his exam.  I would like to
continue to follow him conservatively and have asked that
he return to see me in three months for a repeat check.

     In another letter dated November 9, 2012, Dr. Colcalsure

wrote:

TO WHOM IT MAY CONCERN:

Mr. Leonardo returns today.  He continues to have left-
sided nasal congestion.  It is clear that his congestion
started after the traumatic injury and despite surgery to
his nasal septum and turbinates, he continues to have
difficulty.  We reviewed his CT scan again and overall
this reveals clear sinuses and overall looks good.
However he does have residual left inferior turbinate
hypertrophy.

His symptoms do improve with topical decongestant
application and I have recommended revision left inferior
turbinate submucous reduction to improve his airway.  We
discussed this procedure and what it involves and the
risks, benefits, and alternatives to the procedure.  He
understands and wishes to proceed.

  
     On February 1, 2013, Dr. Colclasure wrote the following

letter to the claimant’s attorney:

I reviewed Mr. Leonardo’s case with regards to AMA
Guidelines for Impairment rating and his injuries with
regards to his ear, nose and throat structures, in my
opinion, constitute a 6% impairment of the whole person.

     An FCE was performed on May 8, 2013, with the following

results:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that a reliable
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effort was put forth, with 50 of 51 consistency measures
within expected limits.  Analysis of the data collected
during this evaluation indicates that he did put forth
consistent effort and passed all criteria for a reliable
effort indicating that a significant degree of effort was
put forth.  He was consistent with repeated trial
testing, distraction based testing and he exhibited
appropriate responses to material handling and strength
testing.

CONCLUSION
Mr. Leonardo completed functional testing on this date
with reliable results.  Overall, Mr. Leonardo
demonstrated the ability to perform work in the HEAVY
classification of work as defined by the US Dept. of
Labor’s guideline over the course of a normal workday
with limitations as noted above.  For a more detailed
description of the Heavy classification of work, please
see the table below.      

 
     In an office visit note of May 15, 2013, Dr. Colclasure

wrote:

History
Jose is back today at the request of his worker’s
compensation carrier.  He has had a repeat of functional
capacity evaluation in the study, dated May 8, 2013,
accompanies him.

He has a history of left scapular fracture as well as
other injuries sustained in a fall.  He is [sic]care in
my clinic is well summarized in the March 22, 2012
impairment rating note.

Mr. Leonardo is currently working in a pizza store.  He
has not been able to return to work in construction
because of pain reaching overhead.  He localizes the pain
to the postauricular region of his left side radiating
into the paraspinous region of the scapula.

His functional capacity evaluation test demonstrates near
complete consistency and measures.  This was an
evaluation of his left upper extremity.  This described
performance consistent with a “heavy” physical demand
category.
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Examination
Examination today demonstrates forward elevation of about
120 degrees internal rotation to L3/40 degrees, and
external rotation of 45 degrees.  Pain in the above-
mentioned areas begins at the extremes of these levels.
Passive motion approaches full throughout.  I see no
stability.  The remainder of the examination is
consistent with that noted on his March 22, 2012 note.

Assessment
I believe the impairment rating outlined in the March 22,
2012, note is accurate.  This outlines a 23% upper
extremity impairment and correlates to a 14% whole person
impairment.

  
Plan
I see no requirements for specific limitations in his
work based on his functional capacity evaluation.
However he has pain in his left shoulder and neck with
forward elevation and reaching and he states that this
precludes him from returning to heavy construction-type
work which he previously pursued.

At this point I see no need for further surgical
intervention.  I believe his present symptoms are the
result of his work related injury.  

     Next, in a letter dated May 21, 2013, Dr. Colclasure 

wrote a letter to the claimant’s attorney:
  

I am corresponding regarding Jose Leonardo regarding his
evaluation and impairment rating.  This rating was
obtained from The American Medical Association Guides to
the Evaluation of Permanent Impairment Fourth Edition.

Mr. Leonardo suffered eternal and internal nasal injures.
He had fractures of the nasal bones as well as orbital
fractures.  After the injury he developed difficulties
with nasal obstruction which dd require surgery.  He only
gained partial improvement of his symptoms despite
surgical intervention.

I gave him a 6% impairment rating and I felt this was
appropriate based on The American Medical Association
Guides to the Evaluation of Permanent Impairment Fourth
Edition, page 229, section 9.2 regarding facial
impairment.  I felt given that he had had nasal bone
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fractures as well as orbital fractures, that this did
fall into the 0 to 5% range of a class 1 facial
impairment.  This in conjunction with section 93.A; table
5, page 231 of the guide which I felt was a class 1
respiration impairment given his difficulty with nasal
obstruction.  Given the two class 1 impairments, I felt
it was appropriate to assign a 6% whole person impairment
rating based on these guidelines.  Thank you and best
wishes. 

        
                          ADJUDICATION 

Wage-loss Disability

     The claimant contends that he sustained wage-loss 

disability, over and above the 14% permanent anatomical 

impairment rating for his shoulder, and the 6% rating for his

nose.    

     When considering claims for permanent partial disability

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect

his or her future earning capacity.  Ark. Code Ann. §

11-9-522(b)(1).  In considering factors that may affect an

employee's future earning capacity, the appellate court

considers the claimant's motivation to return to work, since

a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).
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    The instant claimant had worked for the respondent-

employer, Osvaldo Amriaz, for approximately three months when

his admittedly compensable incident occurred. His injury

occurred when he fell 25 feet from a scaffold.  Although the

claimant incurred other minor lacerations and bruising, he

primarily injured his face(nose/nasal) and left shoulder.  

     Following his compensable injury, the claimant treated

with Dr. Schock for his shoulder injury, and he treated with

Dr. Colclasure for his nasal and facial fractures.  Dr. Schock

performed two surgeries(due to left scapular fracture and left

shoulder internal derangement) on the claimant’s left

shoulder.  Dr. Coclasure performed two nasal surgeries.  No

restrictions have been placed on the claimant by his treating

physicians(or any other medical personnel), due to his

compensable injury.  X-rays showed that his hardware for his

shoulder was in place.  Dr. Schock opined that structurally

his shoulder was fine and he could tolerate his previous

activity level.   

     At any rate, the parties stipulated that the claimant has

been assigned by Dr. Schock a 14% permanent partial impairment

rating for his shoulder injury, and a 6% rating for his nose

injury and that the respondent-insurance carrier has accepted

these ratings.  The claimant’s testimony demonstrates that  as

of the date of the hearing, he continued to receive these



33

benefits.  

     The claimant underwent a functional capacity evaluation

on May 8, 2013.  The results of this evaluation indicated that

reliable effort was put forth, with 50 of 51 consistency

measures within expected limits.  Overall, the claimant

demonstrated the ability to perform work in the HEAVY

classification as defined by the US Department of Labor’s

guideline over the course of a normal workday.

     At the time of the hearing, claimant was only 35 years 

old.  He has a high school education.  According to the

claimant, he has been in the United States some 10 years.  The

claimant has primary work experience in construction-type

work.  His testimony demonstrates that he performed framing

work for businesses and residential housing.  This type work

would be classified as medium to heavy work.  The claimant

also has prior work skills as a baker.  

     On the day of his compensable fall, the claimant worked

as a framer.  At the time of his injury, the claimant’s

average weekly wage was $520.  His hourly rate of pay was $13,

based on a 40-hour work week.  

    Subsequently, the claimant returned to the workforce. 

However, he did not return to his prior work of construction

type work.  The claimant maintains he is unable to perform

this type of work because the dust would make it difficult on
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his breathing, and he has a lot of pain if he raises his arm.

     However, this assertion is not corroborated by the 

record before me.  The evidence shows that the claimant worked

for Shotgun Dan’s for approximately 19 months, making pizzas.

His deposition testimony demonstrates that he “might” have to

take Tylenol two or three times a week.  Nonetheless, while

working for Shotgun Dan’s, the claimant caught on quickly and

knew how to do all positions in the kitchen.  He was

hardworking and dependable.  The claimant received a raise

from $7.50 to $8 an hour.  He worked 40 hours a week, with an

average of 20 hours of overtime a week.  His average weekly

was at least $560 a week.           

     Recently, the claimant was discharged from his job with

the respondent-employer on or about December 2, 2013, due to

his legal status.  However, the evidence does not show that

the claimant’s termination occurred due to any physical

inability to perform his job duties.  Since this time, the

claimant admitted that he has not looked for work.

     Here, the claimant was not a credible witness concerning

his physical limitations. His hearing testimony is

inconsistent with his deposition testimony concerning his

legal status and the circumstances surrounding his acquisition

of a Social Security Card.  

   It was not the claimant’s compensable injuries that
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affected his ability to earn a livelihood, it was legal

status.  But for, the claimant’s legal status, he would still

be gainfully employed by Shotgun Dan’s making as much, or more

money than he made at the time of his injury.   

     Therefore, considering the claimant’s young age, 

education, prior work experience, his anatomical impairment

ratings, the fact that no doctor has placed any restrictions

on him, the FCE results of his ability to perform heavy work,

his ability to work excessive overtime, post-injury wages at

Shotgun Dan’s, and because his separation from his job had

nothing to do with any physical impairment,  I find that the

claimant failed to prove by a preponderance of the evidence

that he suffered any wage-loss disability, in excess of his

anatomical impairment ratings.

     Having found that the claimant did not sustain any wage

-loss disability benefits as a result of his compensable

injuries, the remaining issue of an attorney’s fee has been

rendered moot and therefore not been addressed herein.  Hence,

this claim is respectfully denied and dismissed in its

entirety.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in 

accordance with Ark. Code Ann. §11-9-704.
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1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed on or about August 10, 2011.

3.  I hereby accept the aforementioned stipulations.

4.  The claimant failed to prove his entitlement to
    any wage-loss disability benefits as a result 
    of his admittedly compensable injuries of 

         August 10, 2011.                  

                           ORDER

     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety.            

     IT IS SO ORDERED.

    
                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

CB/kw 

    


